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I IDENTITY OF PETITIONERS

Kent and Linda Davis, Jeffrey and Susan Trinin, and Susan Mayer,
derivatively on behalf of Olympia Food Cooperative (the “Co-op™)
(collectively, “Petitioners™), Appellants below and Plaintiffs in the trial
court, are the petitioning parties.

IL. CITATION TO COURT OF APPEALS DECISION

Petitioners seek review of Davis et al. v. Cox et al., Court of
Appeals No. 71360-4-1 (April 7, 2014), a published decision affirming
orders denying Petitioners’ motion for discovery; striking Petitioners’
complaint under the Washington Act Limiting Strategic Lawsuits Against
Public Participation, RCW 4.24.525 (“.525” or “Anti-SLAPP Act”); and
awarding Respondents $232,325 in attorneys’ fees, costs, and statutory
sanctions under RCW 4.24.525(6)(a)(ii).'

III. ISSUES PRESENTED FOR REVIEW

1. Should the legislature be permitted to enact a statute that
(a) conflicts with Putman v. Wenatchee Valley Medical Center, 166
Wn.2d 974, 980, 216 P.3d 374 (2009) , by violating the separation of
powers doctrine and constitutional guarantee of a right of access to the

courts; and (b) imposes an unconstitutionally vague burden of proof?

' Copies of the Court of Appeals’ decision; the trial court’s order striking Petitioners’
complaint (CP 1194-96); the trial court’s order denying Petitioners’ cross-motion for
discovery (CP 1192-93); the trial court’s order granting Respondents’ motion for
attorneys’ fees, costs, and statutory sanctions (CP 1246-61); the final order and judgment;
and RCW 4.24.525 are attached hereto in the Appendix.



2. Given the presumption that a party opposing summary
judgment has full discovery rights, did the appeals court err in relying on
the standard for a continuance under CR 56(f) to conclude the discovery
stay and good cause exception under .525(5)(c) are constitutional?

3. Did the legislature intend (a) for .525 to apply to
meritorious claims alleging misconduct by corporate directors and (b) for
the term “based on action involving public participation and petition”
(.525(2)) to encompass conduct that is not directly, and at most
tangentially, related to speech—where both results would chill the right to
petition by threatening potential plaintiffs with crushing sanctions?

4. Does the Court of Appeals’ decision conflict with Dillon v.
Seattle Deposition Reporters, LLC, 316 P.3d 1119, 1143 (Wash. Ct. App.
2014), which holds that in determining whether claims are “based on an
action involving public participation and petition” under .525(2), courts
must “view the facts and all reasonable inferences therefrom in the light
most favorable to the nonmoving party”?

5. Where corporate directors deliberately violate governing
policies, including bylaws, and later try (but fail) to amend a policy they
violated to make it comport with their action, do factual disputes exist as
to whether they breached fiduciary duties and acted unlawfully?

6. Does a trial court abuse its discretion by denying all

discovery under .525(5)(c) if factual disputes exist regarding key issues?



7. In a valid derivative action under the Nonprofit Act, RCW
24.03.040(2), may fees and penalties be awarded against the representative

plaintiffs?
IV. STATEMENT OF THE CASE

This case presents the question of whether corporate directors may
violate their fiduciary duties and a corporation’s governing rules, and then
punish the members/shareholders who challenge their actions with
crushing penalties under the Anti-SLAPP Act. RCW 4.24.525. The Court
of Appeals’ decision, which answered this question in the affirmative, will
undoubtedly intimidate prospective plaintiffs, upon whom the mere threat
of an anti-SLAPP motion will have a chilling effect.

Respondents are current and former members of the Board of
Directors (the “Board”) of the Co-op who, in derogation of their fiduciary
duties and numerous internal policies, compelled the Co-op to join a
boycott of Israeli-made products and divestment from Israeli companies
(the “Boycott™). CP 121-23. Petitioners, all long-time Co-op members and
volunteers, sought to hold the Board accountable for its unauthorized and
unlawful action by filing a verified derivative complaint in September
2011. CP 6-18, 7, 296-97, 353-54, 356, 371-72, 374-75. Instead, the trial
court dismissed their case under .525 and sanctioned them individually in
the amount of $232,325 in legal expenses and statutory penalties. See App.

The Court of Appeals upheld the dismissal and awarded fees.’

? As of this filing, the Court of Appeals has not yet issued a fee award.



A. The Boycott Policy

The bylaws of the Co-op state that it is a “collectively managed,
not-for-profit cooperative organization that relies on consensus decision
making.” CP 56. In 1993, the Board adopted strict procedures by which

the Co-op would join product boycotts (the “Boycott Policy”):

BOYCOTT POLICY

Whenever possible, the Olympia Food Co-op will honor
nationally recognized boycotts which are called for reasons
that are compatible with our goals and mission statement...

A request to honor a boycott ... will be referred ... to
determine which products and departments are affected....
The [affected] department manager will make a written
recommendation to the staff who will decide by consensus
whether or not to honor a boycott....

The department manager will post a sign informing
customers of the staff’s decision ... regarding the boycott.
If the staff decides to honor a boycott, the M.C. will notify
the boycotted company or body of our decision ...

CP 106 (emphasis added). Under the Boycott Policy’s plain language, the
Co-op can join a boycott only if two tests are met: (1) there is an existing,
nationally recognized boycott; and (2) Co-op staff approve the boycott
proposal by consensus (i.e., universal agreement). Id.
The Co-op assiduously followed the Boycott Policy until July

2010, when the Board disregarded it and compelled the Co-op to join the
Israel Boycott. CP 121-23. As courts below recognized, the Board did so
despite a lack of staff consensus (CP 252, 986; Op. 3), and in the absence

of a nationally recognized boycott. CP 347-52, 990; Op. 13. Having



ignored the Co-op’s own rules and procedures, including the bylaws, and
recognizing it had a duty “to adopt major policy changes,” CP 41 § 10, the
Board then tried to modify the Boycott Policy to “clarify the role of the
Board”—i.e., make the Boycott Policy retroactively consistent with
actions the Board had already taken. It failed, which further demonstrates
the Board breached its fiduciary obligations when it decided to consider

the Boycott.

B. Procedural History

Petitioners claims on behalf of the Co-op were that the Board
violated its fiduciary duties, CP 6-18, by enacting the Boycott in
derogation of the Co-op’s rules and policies. Petitioners sought declaratory
and injunctive relief, and nominal damages. Id. Respondents countered
with a motion to dismiss under .525 or CR 12, supported by declarations
and exhibits.” CP 39-274, 419-551. Petitioners responded and cross-
moved for relief from the automatic discovery stay (see .525(5)(c)). They
sought only limited document production and two depositions. CP 310-35,
362-66. The trial court granted Respondents’ motion, denied Petitioners’
cross-motion, and ordered the representative plaintiffs to pay a $10,000
penalty and reasonable litigation expenses to each Respondent. CP 1238-

42, 1246-61. The Court of Appeals affirmed these rulings.

? Respondents’ CR 12 motion argued that Petitioners lacked standing to bring a
derivative action. CP 258-67. The trial court rejected that argument, Respondents did not
appeal, and the Court of Appeals did not address it. CP 1251; see CP 975.



C. The Anti-SLAPP Act

A party filing an anti-SLAPP motion in Washington must show
“by a preponderance of the evidence that the claim is based on an action
involving public participation and petition.” .525(4)(b) (referred to herein
as “step one” of the Anti-SLAPP Act). If the movant meets its burden,
“the burden shifts to the responding party to establish by clear and
convincing evidence a probability of prevailing on the claim.” Id. (referred
to herein as “step two” of the Anti-SLAPP Act). Upon the filing an anti-
SLAPP motion, all discovery is stayed and cannot proceed “except on
motion and for good cause shown.” .525(5)(c).

V. ARGUMENT WHY REVIEW SHOULD BE GRANTED

This Court may consider a decision by the Court of Appeals if it
conflicts with a decision of the Supreme Court or another decision of the
Court of Appeals, RAP 13.4(b)(1)-(2); involves a “significant question of
law” under the Constitution of the State of Washington or of the United
States, RAP 13.4(b)(3); or if the petition involves an “issue of substantial
public interest” that should be determined by the Supreme Court, RAP
13.4(b)(4). This Petition meets each standard, particularly since the Court
of Appeals’ decision expands the Anti-SLAPP Act to threaten potential
plaintiffs with crushing sanctions and fee-shifting for pursuing meritorious
claims, including, but by no means limited to, members or shareholders

considering recourse against corporate directors for unlawful conduct.



A. Constitutional Violations

1. Conflicts With Putman and Its Progeny

In 2009, this Court struck down a statute analogous to .525.
Putman v. Wenatchee Valley Medical Center, P.S., 166 Wn.2d 974, 980,
216 P.3d 374 (2009). Putman held that: (1) “[r]equiring plaintiffs to
submit evidence supporting their claims prior to the discovery process
violates the plaintiffs’ right of access to courts,” id. at 979; and (2) “[i]f a
statute appears to conflict with a court rule” and “cannot be harmonized”
with it, “the court rule will prevail in procedural matters,” id. at 980-81.
For the same reasons, .525 is unconstitutional. Washington’s unique Anti-
SLAPP Act, however, is more constitutionally infirm than the statute in
Putman, because it both restricts discovery and contains a heightened

burden of proof to avoid dismissal.
a) Separation of Powers

Like the statute at issue in Putman, .525 conflicts with the
pleading, amendment, dismissal, and evidentiary burdens of CR §, 11,
12(b), 15, and 56, as well as the right to full discovery under CR 26-34 &
56(f). In short, it conflicts fundamentally with the manner in which the
Civil Rules determine whether a claim may proceed to discovery and,

eventually, to trial. 166 Wn.2d at 983.*

* Petitioners also challenged the constitutionality of .525°s heightened burden of proof
and discovery stay as applied to this case. See generally City of Redmond v. Moore, 151
Wn.2d 664, 668-69, 91 P.3d 875 (2004). The Court of Appeals erroneously rejected both
arguments. Given the relatively recent enactment of .525 and the increasing frequency
with which .525 is being asserted in Washington courts, these as-applied challenges
present “significant question of law” under the Washington State Constitution.



Because the offending provisions of .525 are procedural, not
substantive, the separation of powers requires that the Judicial Branch
(and the Civil Rules) prevail and the statute be struck down. See Putman,
166 Wn.2d at 980; see also Verizon Delaware, Inc. v. Covad Commc 'ns
Co., 377 F.3d 1081, 1091 (9th Cir. 2004) (California’s anti-SLAPP statute
results in “a direct collision” with procedural rules regarding discovery

and Fed. R. Civ. P. 56). As one federal court has held regarding .525:

The Washington legislature could have granted immunity
that could be invoked through [Fed. R. Civ. P. 12 or 56]
motions, similar to the immunity the Act grants under
[RCW 4.24.510] ... [It] has instead imposed upon plaintiffs
a burden of proof heavier than prescribed by [Fed. R. Civ.
P. 12 & 56] and imposed upon the courts an obligation to
make preliminary determinations on the merits based on
materials outside of the pleadings in a manner that runs in
direct conflict with [Fed. R. Civ. P.] 12(d).

Intercon Solutions, Inc. v. Basel Action Network, 969 F. Supp. 2d 1026,
1051-52 (N.D. I11. 2013) (.525 may not be applied in diversity actions).’
Contrary to the Court of Appeals’ decision, the availability under
.525(5)(c) of a mechanism to request discovery “for good cause’ does not
save it from violating the constitutional right of access to the courts. Op.
23-24 (“[T]he anti-SLAPP statutory requirement that good cause be

shown imposes no greater burden than does CR 56(f) ...”).6 A party

3 See also Wright v. Colville Tribal Enter. Corp., 159 Wn.2d 108, 119, 147 P.3d 1275,
1282 (2006) (CR 12(b) “mirrors” its federal counterpart).

6 Also, the burdens are different under CR 56 and step two of .525 (a “genuine issue as to
any material fact” as compared to “clear and convincing evidence [of] a probability” of
prevailing.). Unlike a motion for summary judgment, “wherein the court does not resolve
the merits of a disputed factual claim,” the procedure in .525 requires the trial court “to



opposing summary judgment is presumed to have full discovery rights,
and 56(f) merely provides a mechanism to seek a continuance if the non-
moving party has been unable to obtain “facts essential to justify his
opposition.” The “primary consideration” in a trial court’s decision under
CR 56(f) is “justice,” and a trial court abuses its discretion by applying
“time limitations” in a “draconian” manner. Coggle v. Snow, 56 Wn. App.
499, 508, 784 P.2d 554, 560 (1990). By comparison, .525(5)(c) imposes a
presumption of no discovery—despite the fact that the court is essentially
charged under .525(4)(b) with resolving the merits of a plaintiff’s claims.
Opinion of the Justices, 138 N.H. 445, 450-51, 641 A.2d 1012, 1015

(1994).
b) Access to the Courts

The Anti-SLAPP Act violates the right of access to the courts
because it places a heightened evidentiary burden on a plaintiff before he
becomes entitled to the broad discovery contemplated by the Civil Rules
and protected by the Washington Constitution. As did the statute Putman
struck down, it permits the dismissal with prejudice of meritorious claims.
166 Wn.2d at 979.

The Court of Appeals erroneously found .525 consistent with
Putman based in part on its own decision in a TEDRA case, In re Estate of
Fitzgerald, 172 Wn. App. 437, 294 P.3d 720 (2012), review denied, 177

Wn.2d 1014 (2013). Fitzgerald is not applicable and, in any event, not

do exactly that.” Opinion of the Justices, 138 N.H. 445, 450-51, 641 A.2d 1012, 1015
(1994) (proposed anti-SLLAPP legislation in New Hampshire violates the right to a jury
trial).



binding on this Court. TEDRA actions are “special proceedings” and thus
only marginally subject to the Civil Rules. RCW 11.96A.090(1), (4); CR
81(a). Thus Putman—which held in part that the “right of access to courts
includes the right of discovery authorized by the civil rules,” 166 Wn.2d at
974 (emphasis added), was irrelevant to the court’s conclusion in

Fitzgerald.
2. Vagueness

The Court of Appeals erroneously dismissed as a “non-sequitur”
Petitioners’ argument that the burden of proof in step two of .525 (“clear
and convincing evidence of a probability”)}—which is unprecedented in
Washington law and unique among anti-SLAPP statutes nationally'—is
unconstitutionally vague. Simply put, even if a standard of proof is clear
on its own does not mean, as the court concluded, that it is clear when
combined with another such standard; e.g., “proof beyond a reasonable

doubt of clear and convincing evidence of a probability.”

B. The Anti-SLAPP Act Does Not Apply to This Case

1. Holding Corporate Misconduct Involves “Public
Participation and Petition” Will Chill Petition Rights

Under step one of .525, the moving party bears the burden of
establishing that the plaintiff’s case “is based on an action involving
public participation and petition”— a phrase that refers primarily to

matters presented to government entities, but includes “lawful conduct in

7 Minn. Stat. § 554.02 uses a “clear and convincing” standard, but limits the definition of
“public participation” to “speech or lawful conduct ... genuinely aimed in whole or in
part at procuring favorable [American] government action.”

-10-



furtherance of the exercise of the constitutional right of free speech in
connection with an issue of public concern[.]” .525(2)(e), (4)(b).

The gravamen of Petitioners’ complaint was that Respondents
breached their fiduciary duties to the Co-op by “failing to follow [the
corporation’s] governing rules, procedures, and principles.” CP 14 § 51.
Specifically, Petitioners alleged not that the result of the Board’s
consideration of the Boycott was unlawful, but that the Board’s decision to
ignore governing rules was. Indeed, Petitioners’ complaint expressly pled
in part: “Plaintiffs have requested that the issues of boycotting and
divesting from Israel be raised through a process that comports with
OFC’s governing rules, procedures, and principles ... Plaintiffs made
clear that they are prepared to respect the outcome of such a process.”
CP 13 9 45 (emphasis added). To analogize, if a corporate Board took
action without a quorum, shareholders should be able to challenge such
action as a breach of fiduciary duty. The subject matter of its decision
does not cure the procedural defect.

The Court of Appeals mistakenly concluded that because the
subject of the Board’s action was a boycott, that “the principal
thrust of [Petitioners’] suit is to make the Directors cease engaging in
activity protected by the First Amendment.” Op. 9-10. This significantly
expands the application of .525, thereby threatening the right to petition
under both the WASH. CONST. art. I, § 4 and U.S. CONST. amend. 1. Also,
in so ruling, the court disregarded key allegations in the complaint,

mischaracterized the relief sought, drew inferences against Petitioners, and

-11 -



mistakenly concluded that the Board’s action was “in furtherance of the
exercise of the constitutional right of free speech.”® In effect, the court
ruled that corporate directors have unfettered power to disregard an
entity’s rules and procedures if constitutionally protected speech is even
tangentially related to that procedural violation. That was error,
particularly since the only protected “speech” at issue here is that of the

Co-op, which was only compelled to “speak” as a result of Respondents

misconduct. As the California Supreme Court has held:

[T]he mere fact an action was filed after protected activity
took place does not mean it arose from that activity. The
anti-SLAPP statute cannot be read to mean that any claim
asserted in an action which arguably was filed in retaliation
for the exercise of speech or petition rights falls under
[California’s anti-SLAPP statute], whether or not the claim
is based on conduct in exercise of those rights.

City of Cotati v. Cashman, 29 Cal. 4th 69, 76-77, 52 P.3d 695, 700 (2002)
(citations and quotation marks omitted) (emphasis original); see also
Donovan v. Dan Murphy Found., 204 Cal. App. 4th 1500, 1506-07, 140
Cal. Rptr. 3d 71, 76-77 (2012) (“The mere act of voting ... is insufficient
to demonstrate that conduct challenged ... arose from protected activity.”).
The Court of Appeals’ decision incorrectly rejected this analysis.

2. Conflicts With Dillon: Shifting the Burden to
Petitioners and Drawing Inferences Against Them

In Dillon v. Seattle Deposition Reporters, LLC, Division I held in

part that, with respect to step one (not just step two), Washington courts

¥ The burden in step one of the .525 analysis should have fallen on Respondents, but the
Court of Appeals, as discussed further below, erroneously imposed it on Petitioners.

-12 -



must “view the facts and all reasonable inferences therefrom in the light
most favorable to the nonmoving party.” 316 P.3d at 1143 (emphasis
added). In this case, the court acknowledged that the Board’s failed effort
to amend the Boycott Policy after its unlawful action was “open to any
number of explanations.” Op. 16; CP 928 & n.3 (collecting citations). One
of the obvious “explanations” for this—and a reasonable inference the
court should have drawn in Petitioners’ favor—is that the Board knew its
enactment of the Israel Boycott was unauthorized and unlawful, which is
why it later tried to amend the Boycott Policy. To revisit the example
above, if a corporate Board took action without a quorum, and then tried
to amend the quorum rule to retroactively validate its action, an obvious
inference would be that Board knew its original action was unauthorized
and unlawful. Here, however, the appeals court refused to draw this
inference.

Somewhat confusingly, the appeals court also rejected Petitioners’
“invitation to consider whether the Directors improperly adopted the
boycott,” holding that because Respondents did not challenge the Board’s
action as “illegal as a matter of law,” it was “lawful conduct” for purposes
of step one of .525. Op. 11.° It is unclear what the court meant by “illegal
as a matter of law,” and its reliance on California law only adds to the

confusion because that state’s anti-SLAPP statute does not impose a

° In fact, Petitioners did challenge the Board’s action as “illegal as a matter of law” by
presenting undisputed evidence that Respondents exceeded their lawful authority and

breached fiduciary obligations to the Co-op. See, e.g., CP 347-52. (At a minimum, any
related factual disputes should have been resolved in Petitioners” favor.)

-13 -



burden on the moving party, as .525(2)(e) does, to establish that the
moving party’s conduct was “lawful.” (The term “lawful” does not appear
in Cal. Civ. Proc. Code § 425.16.)

Regardless, the court erred by (1) shifting the burden to Petitioners
to meet the “lawfulness™ standard; and (2) failing to draw all reasonable
inferences in Petitioners’ favor—particularly since the interpretation of
bylaws generally presents questions of fact. Save Columbia CU Comm. v.
Columbia Cmty. Credit Union, 134 Wn. App. 175, 181-82, 139 P.3d 386,
389-90 (2006) (“In interpreting bylaws, we apply contract law [and] may
look to the context surrounding an instrument’s execution to interpret the
parties’ intent [and] may consider extrinsic evidence....”). 10

With respect to the gravamen of Petitioners’ claims, this case
resembles Henne v. City of Yakima, Case No. 89674-7 (scheduled for oral
argument before this Court on May 29, 2014), where the plaintiff
voluntarily dismissed certain “offending” claims and successfully argued
the defendant’s anti-SLAPP motion was “moot.” 177 Wn. App. 583, 586,
313 P.3d 1188, 1190 (2013) review granted, 179 Wn.2d 1022, 320 P.3d
718 (2014). However, the “heart” of Henne’s amended complaint “was the
City’s negligent hiring and supervision of city employees and the breach

of police department policies and procedures relating to internal

' Ample evidence showed that the Board violated the Co-op’s bylaws (in addition to the
Boycott Policy) by, for example, adopting a policy that failed to “promote achievement
of the mission statement and goals of” the corporation and preventing the staff from
“carry[ing] out Board decisions and/or membership decisions made in compliance with
these bylaws.” CP 58 § 13(15); CP 59 § IV (N).
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investigations....” Id. (emphasis added).!' Similarly, the “heart” of
Petitioners’ complaint is Respondents’ ‘breach of internal “policies and
procedures”—yet the appeals court incorrectly concluded it was based on
“public participation and petition.”

The Court of Appeals’ decision erroneously shifted the burden in
step one of its .525 analysis to Petitioners, and drew inferences in

Respondents’ favor. It therefore conflicts with Dillon and warrants review.

C. Petitioners Met Their Burden Under Step Two of .525
1. Weighing Evidence on Key Issues Was Not Harmless

Despite the trial court’s refusal to grant them discovery, Petitioners
nonetheless presented substantial evidence that Respondents violated the
governing rules of the Co-op through their enactment of the Boycott. The
trial court found it “undisputed that there was no consensus among the
staff in addressing this Boycott....” CP 986. By declaration, longtime Co-
op Staff member Michael Lowsky testified that no evidence was ever
presented that a boycott of and/or divestment from Israel were “nationally
recognized.” CP 351-52 4 5. Expert Jon Haber testified that “policies
boycotting and/or divesting from the State of Israel have never been
‘nationally recognized’ in this country.”'? CP 348 { 5.

Taken together with the express terms of the Boycott Policy, this

"' Notably, the City/appellant in Henne has apparently never taken the position that
Henne’s amended complaint offends the Anti-SLAPP Act. See Pet. for Rev. of Def. City
of Yakima and Supp. Br. of Def./Pet’r City of Yakima (Case No. 89674-7). Nor did the
Court of Appeals (Div. III) even suggest as much. 177 Wn. App. at 586.

"2 The appeals court erroneously struck other declarations filed by Petitioners.
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unrebutted testimony should have been dispositive of the .525 analysis
because, at a minimum, it creates genuine issues of fact as to whether
Respondents breached their fiduciary duties by failing to exercise “proper
care, skill, and diligence.” Riss v. Angel, 131 Wn.2d 612, 632-33, 934 P.2d
669, 681 (1997). The Court of Appeals correctly concluded that the trial
court erred by weighing evidence on both of these issues and drawing
factual inferences in Respondents’ favor. Op. 14. But it found the errors
harmless and affirmed instead “on the basis that the Co-op’s governing
documents”—i.e., its articles of incorporation and bylaws—*"“provided the
board with the authority to adopt the boycott.” Op. 16. In so ruling, the
Court of Appeals erred for several reasons.

First, the court ignored well-settled law that the interpretation of
corporate bylaws generally presents questions of fact. Save Columbia CU
Comm., 134 Wn. App. at 181-82. Second, the record established that the
Board did violate the bylaws. For instance, the bylaws: (1) include a duty
to “adopt major policy changes,” CP 41 § 10 (that duty is meaningless if
the Board can disregard its own policies on a whim); (2) required the
Board to “promote achievement of the mission statement and goals of”’ the
Co-op (violating the Boycott Policy breached this duty) CP 58 § 13(15);
and (3) required the staff to “carry out Board decisions ... made in
compliance with these bylaws” (Respondents’ conduct made this
impossible). CP 59 § IV (N).

Third, as corporate directors, Respondents had a fiduciary duty of

care to the Co-op and its members to adhere to the Boycott Policy—not
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just the Co-op’s articles and bylaws—by virtue of their obligations to:

(a) discharge their duties with the care an ordinary prudent
person in a like position would exercise under similar
circumstances; (b) discharge their duties with a critical eye
to assessing information, performing actions carefully,
thoroughly, thoughtfully, and in an informed manner; (c)
seek all relevant material information before making
decisions on behalf of the corporation; and (d) avoid and
prevent corporate waste and unnecessary expense.

Grassmueck v. Barnett, 2003 WL 22128263, at *1 (W.D. Wash. July 7,
2003) (emphasis added). The Board members’ failed, after-the-fact
attempt to amend the Boycott Policy—to make it consistent with their
prior action—underscores their understanding that the fiduciary
obligations described in Grassmueck required them to adhere to it. The
appeals court, however, took a much narrower view of the fiduciary duties
of corporate directors, which merits review as an “issue of substantial
public interest.” Whether its view is applied generally or just within the
context of .525, the appeals court left unsaid. In either case it was error, as
was the court’s overlooking of genuine issues of fact as to the meaning of

the Co-op’s bylaws. Save Columbia CU Comm., 134 Wn. App. at 181-82.

2. The Appeals Court’s Misapplication of the Business
Judgment Rule Merits Review

The Court of Appeals found that Respondents “may avail
[themselves] of the business judgment rule” (“BJR”), which it applied
erroneously to conclude that “there is no basis for us to question the
board’s decision to adopt the boycott.” Op. 15. The BJR, however, does

not protect against unauthorized action. Even a showing of good faith
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“may not be enough to remain shielded by” it. See Seafirst Corp. v.
Jenkins, 644 F. Supp. 1152, 1158-59 (W.D. Wash. 1986); Riss v. Angel,
131 Wn.2d 612, 632-33, 934 P.2d 669, 681 (1997) (accord). Moreover,
contrary to the Court of Appeals’ decision, Petitioners did present
evidence of “dishonesty” and “incompetence by” the Board. See § C(1)
supra, In re Spokane Concrete Prods., Inc., 126 Wn.2d 269, 279, 892 P.2d
98 (1995). This should have defeated application of the BJR.

D. The Denial of Discovery Raises a “Significant Question of
Law” Meriting Review

At a minimum, Petitioners raised numerous genuine issues of fact
regarding their claims. Given Dillon’s admonition that Washington courts
“should apply a summary judgment-like analysis to determine whether the
plaintiff has shown, by clear and convincing evidence, a probability of
prevailing on the merits,” this entitled Petitioners to discovery under the
;‘good cause” standard of .525 (5)(c). See Dillon, 316 P.3d at 1142.

Even if this Court could interpret .525 so as to make it facially
constitutional, the discovery stay is unconstitutional as applied. The trial
court effectively read the good cause requirement out of the statute by
finding the anti-SLAPP Act’s “governing principle ... [is] to avoid the
time and expense of litigation, including discovery,” and that, as a result,
Petitioners had to acquire all necessary information before suing. CP 963.

The burdens imposed by the trial court, and sanctioned by the
Court of Appeals, were unrealistic, particularly given that Respondents

had exclusive access to the most critical documentary evidence. Op. 21-
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22. Indeed, Respondents’ counsel admitted having reviewed thousands of
pages in support of their anti-SLAPP motion, to which Petitioners had no
access. CP 947 (referencing the “very large factual record”), 949
(“voluminous documents” and “thousands of pages”). Respondents
submitted numerous of these as exhibits in support of the motion. Yet the
Court of Appeals decided that none of the undisclosed material even could
create a genuine issue of fact. Op. 21. Its decision violated fundamental
constitutional rights guaranteeing access to the courts and conflicted with
the Civil Rules, which is particularly problematic since the Board’s
procedural violations were not within the “heartland” of activities

protected by .525. Jones v. City of Yakima Police Dept., 2012 WL
1899228, at *3 (E.D. Wash. May 24, 2012).

E. Award of Attorneys’ Fees, Costs, and Penalties

1. The Judgment Against Petitioners Is a Windfall That
Threatens to Chill Free Speech, Involves an Issue of
Substantial Public Interest, and Merits Review

The Anti-SLAPP Act was enacted for the purpose of protecting
“thé valid exercise of the constitutional rights of freedom of speech and
petition for the redress of grievances.” S.B. 6395, 61st Leg., Reg. Sess.
(Wa. 2010). Yet the application of it here threatens to exacerbate the very
harm the legislature intended to ameliorate, as is amply demonstrated by
the $232,325 in sanctions and fees awarded against five ordinary citizens,
with the Court of Appeals expected to impose more, for taking the
reasonable and substantiated position that the Board exceeded its authority

and breached its fiduciary duties.
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2. The Entity, Not the Representative Plaintiffs, Is Subject
to a Statutory Award in a Derivative Action

As Petitioners’ argued to the appeals court, the entity is the real
party in interest in a derivative action and a representative plaintiff “is at
best... a nominal plaintiff seeking to enforce a right of the corporation
against a third party.” Walters v. Center Elec., Inc., 8 Wn. App. 322, 329,
506 P.2d 883 (1973). If such plaintiffs are subject to fee awards at all, it is
only if their suit had no reasonable basis. RCW 23B.07.400(4). By

ignoring this critical limitation, the Court of Appeals erred.

3. The Conflict Between the Fee-Shifting Provisions of
.525 and the Washington Nonprofit Act Merits Review

Petitioners properly brought this derivative action under the
Washington Nonprofit Act. RCW 24.03.040(2). That statute, however,
does not authorize an award of fees against members who bring such an
action. In fact, it does not authorize an award of fees at all. Given that the
legislature clearly knows how to provide prevailing defendants in
derivative actions an opportunity to recover their fees, compare RCW
23B.07.400(4), its refusal to do so refutes the award here. RCW 24.03.040
is one of the only tools available to hold directors and officers of a
nonprofit corporation accountable for improper conduct, and the court’s

decision threatens to chill reliance on it by prospective plaintiffs.
VI. CONCLUSION

For the reasons set forth above, Petitioners respectfully request that

the Court grant discretionary review.
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
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DwYER, J. — To determine whether a pleaded cause of action falls within
the ambit of Washington’s anti-SLAPP? statutes, the trial court must decide
whether the claim targets activity involving public participation and petition. To
properly do so, the trial court must focus on the principal thrust or gravamen of
the claim. A consideration of the relief sought by the party asserting the cause of

action can be a determinative factor when resolving this question. Here, the

T Washington Act Limiting Strategic Lawsuits Against Public Participation.
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plaintiffs’ prayer for relief included a request that the court order the defendants
to cease activity protected by the First Amendment. Accordingly, the trial court
correctly ruled that the complaint was subject to an anti-SLAPP motion to strike.?
Because the plaintiffs did not demonstrate a sufficient likelihood of success on
the merits of their claim, as required by the relevant statute, the trial court also
properly granted the defendants’ motion to dismiss. Given that these two rulings
were properly made, and because we find no error in the other rulings of the trial
court, we affirm.
|

The Olympia Food Co-op (Co-op) is a nonprofit corporation with over
22,000 members. The Co-op was formed pursuant to the Washington Nonprofit
Corporation Act® with the express purpose of “contribut{ing] to the health and
well-being of people by providing wholesome foods and other goods and
services, accessible to all, through a locally-oriented, collectively managed, not-
for-profit cooperative organization that relies on consensus decision making.”
The Co-op has a long and active history of engagement in social, human rights,
ecology, community welfare, and peace and justice issues. In 1993, the Co-op's
board of directors “adopted” a Boycott Policy that prescribed a procedure by
which the Co-op would recognize product boycotts. The Policy provides, in

pertinent part, as follows:

2 RCW 4.24.525 provides that a party may successfully bring a motion to strike any claim
so long as the moving party shows by a preponderance of the evidence that the claim is based on
an action involving public participation and petition, and so long as the responding party fails to
establish by clear and convincing evidence a probability of prevailing on the claim.

3Ch. 24.03 RCW.
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BOYCOTT POLICY

Whenever possible, the Olympia Food Co-op will honor nationally

recognized boycotts which are called for reasons that are

compatibie with our goals and mission statement.

A request to honor a boycott . . . will be referred . . . to determine

which products and departments are affected. . . . The [affected]

department manager will make a written recommendation to the

staff who will decide by consensus whether or not to honor a

boycott.

The department manager will post a sign informing customers of

the staff's decision . . . regarding the boycott. If the staff decides to

honor a boycott, the [Merchandising Coordinator] will notify the

boycotted company or body of our decision. . . .

In March 2009, a cashier proposed to the staff work group a boycott of
Israeli goods and financial investments. The staff members comprising the
Merchandising Coordination Action team (MCAT) considered the request and
attempted to reach an internal consensus for more than a year. After failing to
reach a consensus, the MCAT reported its failure to the board. In May 2010, the
board instructed the staff to again attempt to achieve full staff consensus. After
this renewed effort failed, the board—at its next meeting in July 2010—by
consensus agreed to support the boycott and adopted a resolution approving a
boycott of Israeli-made products and divestment from Israeli companies. Atthe
same time, the board invited any dissenting members to put the board’s decision
to a vote as provided for by the Co-op's bylaws. The board also posted a
reminder on the Co-op’s website informing members that they could compel a
member vote by gathering the requisite number of signatures. No member

pursued this option.

On September 2, 2011, Kent Davis, Linda Davis, Jeffrey Trinin, Susan



No. 71360-4-1/4

Trinin, and Susan Mayer (collectively Members) filed a derivative suit on behalf of
the Co-op against 16 current and former board members (collectively Directors)
in Thurston County Superior Court. Their complaint was filed in the wake of a
failed attempt by 3 Members to be elected to the board, and following a demand
letter sent from the Members to the Directors, wherein the Members stated that if
the boycott was not rescinded, “we will bring legal action against you, and this
process will become considerably more complicated, burdensome, and
expensive than it has been already.” In their complaint, the Members alleged
that the Directors acted ultra vires and breached their fiduciary duties. The
Members sought a declaratory judgment that the boycott was void, permanent
injunctive relief preventing its enforcement, and monetary damages from all 16
defendants. The Members also served each defendant with a 13-page discovery
demand and, several weeks later, noticed videotaped depositions of each
defendant.

On November 1, the Directors filed a special motion to strike the
Members’ complaint pursuant to RCW 4.24 525—Washington's anti-SLAPP
statute. The anti-SLAPP statute contains a two step process that a trial court
must utilize in ruling on such a motion.

A moving party bringing a special motion to strike a claim under this

subsection has the initial burden of showing by a preponderance of

the evidence that the claim is based on an action involving public

participation and petition. If the moving party meets this burden,

the burden shifts to the responding party to establish by clear and

convincing evidence a probability of prevailing on the claim. if the

responding party meets this burden, the court shall deny the

motion.

RCW 4.24.525(4)(b). The statute defines an “action involving public participation
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and petition,” in pertinent part, as “[a]ny other lawful conduct in furtherance of the
exercise of the constitutional right of free speech in connection with an issue of
public concern, or in furtherance of the exercise of the constitutional right of
petition.” RCW 4.24 .525(2)(e).

The Members opposed the motion and, in response, brought a motion for
discovery, arguing that they were entitled to discovery pursuant to the “good
cause” exception to the automatic discovery stay provision of RCW
4.24.525(5)(c). The Directors opposed the Members’ discovery motion. The trial
court heard argument on February 23, 2012 and denied the Members’ motion.
The court’s basis for denying the request for discovery was twofold: (1) the
request was belated, and (2) it was “broad-ranging” and “not focused.”

Subsequently, on February 27, the court granted the Directors’ motion to
strike the Members’ claims. The court ruled that the Directors had shown by a
preponderance of the evidence that their conduct fit within the statutory category
of “any other lawful conduct in . . . furtherance of the exercise of a constitutional
right of free speech in connection with an issue of public concern or in
furtherance of the exercise of the constitutional right of petition,” and that the
Members had failed to establish by clear and convincing evidence a probability of
prevailing on their claims.

In dismissing the Members’ claims, the court rejected their argument that
the board lacked authority to resolve the boycott issue, instead concluding that
the board’s authorization in the bylaws to “resolve organizational conflicts after all

other avenues of resolution have been exhausted” gave the board authority to
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adopt the boycott. In considering this issue, the court excluded as hearsay the
declarations of two former board members, Tibor Bruer and Susan Trinin, who
asserted that the board, by adopting the Boycott Policy, did not intend to retain
the authority to enact a boycott if the staff failed to reach a consensus. However,
the court did not exclude as hearsay the declaration of Harry Levine, another
former board member, who stated that the board, by adopting the Boycott Policy,
did not intend to relinquish its authority to resolve organizational conflict with
respect to boycotts.

After rejecting the Members' various constitutional challenges to the anti-
SLAPP statute, the trial court ordered the Members to pay a total of $221,846.75
to the various defendants, which included attorney fees and $10,000 in statutory
damages payable to each named defendant, as mandated by the anti-SLAPP
statute. RCW 4.24.525(6)(a)(ii).

The Members subsequently sought direct review in the Supreme Court.
The Supreme Court denied direct review and transferred the case to Division
Two, which then transferred the case to us.

I

The Members assign error to the trial court’s grant of the Directors’ anti-
SLAPP motion. Specifically, the Members argue that the Directors failed to
establish by a preponderance of the evidence that the lawsuit targeted activity
involving public participation and petition and that, even if the Directors did meet

their burden, the Members established by clear and convincing evidence a
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probability of prevailing on their claims. We are not persuaded by these
arguments.
“We review the grant or denial of an anti-SLAPP motion de novo.” Dillon

v. Seattle Deposition Reporters, LLC, _ Wn. App. _, 316 P.3d 1119, 1133

(2014). “Under the anti-SLAPP statute, a party may bring a special motion to
strike ‘any claim that is based on an action involving public participation and
petition.” Dillon, 316 P.3d at 1132 (quoting RCW 4.24.525(4)(a)). The two step
process by which we decide an anti-SLAPP motion is as follows:

In deciding an anti-SLAPP motion, a court must follow a two step
process. A party moving to strike a claim has the initial burden of
showing by a preponderance of the evidence that the claim targets
activity “involving public participation and petition,” as defined in
RCW 4.24.525(2). U.S. Mission Corp. v. KIRO TV, Inc., 172 Wn.
App. 767, 782-83, 292 P.3d 137, review denied, 177 Wn.2d 1014,
302 P.3d 181 (2013). If the moving party meets this burden, the
burden shifts to the responding party “to establish by clear and
convincing evidence a probability of prevailing on the claim.” RCW
4.24.525(4)(b). If the responding party fails to meet its burden, the
court must grant the motion, dismiss the offending claim, and award
the moving party statutory damages of $10,000 in addition to
attorney fees and costs. RCW 4.24,525(6)(a)(i), (ii).

Dillon, 316 P.3d at 1132. “[T]he procedure for deciding anti-SLAPP motions is
similar to that used in deciding a motion for summary judgment.” Dillon, 316

P.3d at 1132. Thus, a court ruling on an anti-SLAPP motion “shall consider
pleadings and supporting and opposing affidavits stating the facts upon which the
liability or defense is based.” RCW 4.24.525(4)(c). However, “the trial court may
not find facts, but rather must view the facts and all reasonable inferences

therefrom in the light most favorable to the plaintiff.” Dillon, 316 P.3d at 1143.
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A

We first inquire whether the trial court erred by concluding that the
Directors did, in fact, establish by a preponderance of the evidence that the
Members’ claims targeted activity “involving public participation and petition.”
The Members contend that the Directors failed to meet their burden. This is so,
they assert, because their lawsuit was meant to correct corporate malfeasance,
not to target constitutionally protected speech. We disagree.

The anti-SLAPP statute defines “an action involving public participation
and petition” as follows:

(a) Any oral statement made, or written statement or other
document submitted, in a legislative, executive, or judicial
proceeding or other governmental proceeding authorized by law;

(b) Any oral statement made, or written statement or other
document submitted, in connection with an issue under
consideration or review by a legislative, executive, or judicial
proceeding or other governmental proceeding authorized by law;

(c) Any oral statement made, or written statement or other
document submitted, that is reasonably likely to encourage or to
enlist public participation in an effort to effect consideration or
review of an issue in a legislative, executive, or judicial proceeding
or other governmental proceeding authorized by law;

(d) Any oral statements made, or written statement or other
document submitted, in a place open to the public or a public forum
in connection with an issue of public concern; or

(e) Any other lawful conduct in furtherance of the exercise of
the constitutional right of free speech in connection with an issue of
public concern, or in furtherance of the exercise of the constitutional
right of petition.

RCW 4.24.525(2). Recently, we adopted a guiding principle for determining
whether a lawsuit targets constitutionally protected speech.
“[llt is the principal thrust or gravamen of the plaintiff's cause of
action that determines whether the anti-SLAPP statute applies and

when the allegations referring to arguably protected activity are only
incidental to a cause of action based essentially on nonprotected
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activity, collateral allusions to protected activity should not subject
the cause of action to the anti-SLAPP statute.”

Dillon, 316 P.3d at 1134 (quoting Martinez v. Metabolife Int'l, Inc., 113 Cal. App.

4th 181, 188, 6 Cal. Rptr. 3d 494 (Cal. App. 2003)). Moreover, if the plaintiffs’
cause of action “targets conduct that advances and assists” the defendants’
exercise of a protected right, then the cause of action targets the exercise of that

protected right. Greater L.A. Agency on Deafness, Inc. v. Cable News Network,

742 F.3d 414, 423 (9th Cir. 2014) (applying California law).* Additionally,
“[bJecause the legislature’s intent in adopting RCW 4.24.525 was to address
‘lawsuits brought primarily to chill the valid exercise of the constitutional rights of
freedom of speech and petition for the redress of grievances,’ this court looks to

First Amendment cases to aid in its interpretation.” City of Seattle v. Eqan,

Wn. App. __, 317 P.3d 568, 570 (2014) (quoting LAws oF 2010, ch. 118, §1(a)).

In seeking to identify the principal thrust or gravamen of the Members’
claim, it is instructive to look to the remedy sought. One remedy the Members
sought was permanent injunctive reliéf. In essence, the Members sought to have
the court permanently enjoin the Directors from continuing the boycott. Because
the nonviolent elements of boycotts are protected by the First Amendment,

NAACP v. Claiborne Hardware Co., 458 U.S. 886, 915, 102 S. Ct. 3409, 73 L.

Ed. 2d 1215 (1982), the Members’ desired remedy reveals that the principal

thrust of their suit is to make the Directors cease engaging in activity protected by

4 "Washington's anti-SLAPP statute mirrors California’s anti-SLAPP statute. Therefore, in
most circumstances, California cases may be considered as persuasive authority when
interpreting RCW 4.24.525.” Dillon, 316 P.3d at 1132 n.21.
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the First Amendment. This is of great significance in resolving the question
presented.

The Directors assert that the boycott is “an action involving public
participation” because it is “lawful conduct in furtherance of the exercise of the
constitutional right of free speech in connection with an issue of public concem.”
RCW 4.24.525(2)(e) (emphasis added). Therefore, we must next determine
whether the boycott is in connection with an issue of public concern. “Speech
deals with matters of public concern when it can 'be fairly considered as relating
to any matter of political, social, or other concern to the community.” Snyder v.
Phelps, 131 S. Ct. 1207, 1216, 179 L. Ed. 2d 172 (2011) (quoting Connick v.
Myers, 461 U.S. 138, 146, 103 S. Ct. 1684, 75 L. Ed. 2d 708 (1983)). The trial
court, as part of its ruling that the boycott was in connection with an issue of
public concern, observed the following:

Four decades of conflict in the Middle East have accompanied the

issues that surround the purposes behind this proposed Boycott

and Divestment Resolution. . . . And for four decades, the matter

has been a matter of public concern in America and debate about

America’s role in resolving that conflict. | don't believe there can be

any dispute about that issue being a matter of public concern.

The trial court correctly ruled that the boycott decision was in connection with an
issue of public concern.

Rather than challenge this aspect of the ruling, the Members assert that
the trial court erred because the Directors’ conduct was not “lawful,” as required
by RCW 4.24.525(2)(e). In essence, the Members argue that adopting the

boycott was not “lawful” because the board violated the Boycott Policy in doing

SO.

-10 -
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Although we consider whether the Directors’ activity was “lawful” under the
first step of the anti-SLAPP motion analysis, our review is limited to determining
whether the activity was illegal as a matter of law. [f, as part of our review under
the first step, we accepted the Members’ invitation to consider whether the
Directors improperly adopted the boycott, the second step would be rendered
superfluous and the burden of proof would be improperly shifted. Chavez v.
Mendoza, 94 Cal. App. 4th 1083, 1089, 114 Cal. Rptr. 2d 825 (Cal. Dist. Ct. App.
2001) (“[U]lnder the statutory scheme, a court must generally presume the validity
of the claimed constitutional right in the first step of the anti-SLAPP analysis, and
then permit the parties to address the issue in the second step of the analysis, if
necessary. Otherwise, the second step would become superfluous in almost
every case, resuiting in an improper shifting of the burdens.” (citation omitted));

see also Gerbosi v. Gaims, Weil, West & Epstein, LLP, 193 Cal. App. 4th 435,

446, 122 Cal. Rptr. 3d 73 (Cal. Dist. Ct. App. 2011) (“[W)hen a defendant’s
assertedly protected activity may or may not be criminal activity, the defendant
may invoke the anti-SLAPP statute unless the activity is criminal as a matter of
law.” (second emphasis added)). The Members do not assert that the decision
to boycott Israeli goods was an activity that was illegal as a matter of law.
Rather, they contend that it was a decision made in contravention of the
governing rules of the Co-op. Thus, we conclude that the Directors’ adoption of
the boycott was “lawful” under the first step of the anti-SLAPP statute.’

The Directors demonstrated that the boycott was constitutionally

5 The Directors also assert that the boycott is protected as an act of petition. However,
because the boycott constitutes protected speech activity, we need not address whether it is also
protected as an act of petitioning.

-11 -



No. 71360-4-1/12

protected, lawful, and in connection with an issue of public concern. The
Members sought a court order requiring the protected activity to stop.
Accordingly, the trial court did not err by concluding that the Directors established
that the Members’ claims targeted activity involving public participation and
petition.

B

We next inquire whether the trial court erred by concluding that the
Members failed to establish by clear and convincing evidence a probability of
prevailing on their claims. The Members contend that the trial court erred by
improperly weighing the evidence and by ruling as a matter of law that they did
not meet their burden. Although the trial court did err by improperly weighing the
evidence, its error was harmless. Accordingly, the trial court did not err by ruling
as a matter of law that the Members failed to meet their burden.

The Members assert that the trial court improperly weighed evidence.
This is so, they aver, because the trial court—presented with competing theories
as to whether a nationally recognized boycott existed and as to whether an
organizational conflict existed—improperly weighed the evidence and accepted
the Directors’ theories. We agree.

“The role of the trial court in determining whether the plaintiff has met his
or her burden under the second step of the anti-SLAPP motion to dismiss
analysis is akin to the trial court’s role in deciding a motion for summary
judgment.” Dillon, 316 P.3d at 1142. Thus, “[t]he trial court may not find facts or

make determinations of credibility.” Dillon, 316 P.3d at 1142. “Instead, ‘the court
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shall consider pleadings and supporting and opposing affidavits stating the
facts.” Dillon, 316 P.3d at 1142 (quoting RCW 4.24.525(4)(c)). “[l]n analyzing
whether the plaintiff has shown, by clear and convincing evidence, a probability
of prevailing on the merits” the trial court “must view the facts and all reasonable
inferences therefrom in the light most favorable to the plaintiff.” Dillon, 316 P.3d
at 1143.

The Boycott Policy states that “{wlhenever possible, the Olympia Food Co-
op will honor nationally recognized boycotts.” The Members argued that
“nationally recognized” is synonymous with “nationally accepted,” and offered
evidence ihdicating that the movement to boycott Israeli products had failed to
gain traction on a national scale. Nevertheless, the trial court accepted the
Directors’ theory and ruled that a nationally recognized boycott existed because
“[t]he question of its national scope is not determined by the degree of
acceptance.”

Here, the meaning of the Boycott Policy depends on a choice among
reasonable inferences. It is not clear from the Policy whether “nationally
recognized” means that boycotts have been enacted across the nation as the
Members contend, or whether it means that people and organizations are trying
to enact boycotts across the nation, as the Directors contend. Both parties
presented evidence in favor of their interpretations—the Members, evidence that
Israeli boycotts had failed on a national level; the Directors, evidence that
hundreds of member organizations of the U.S. Campaign to end the Israeli

Occupation existed across the country—which required the trial court to choose
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between reasonable inferences. When the trial court drew an inference in favor
of the Directors, it erred.

The parties also offered different theories as to whether a lack of
consensus among the staff created an organizational conflict that the board could
resolve or whether it simply meant that consensus had not been achieved—
constituting a decision in and of itself, given the requirement to reach a
consensus for a decision to be made. Again, in ruling against the Members, the
trial court weighed the evidence, selectively excluded declarations submitted by
the Members (while relying on a declaration submitted by the Directors), and
failed to credit reasonable inferences from the Members’ evidence. This was
also error. However, because the Boycott Policy does not bind the board, the
trial court’s errors were harmiess.

Both parties agree that the board “adopted” the Boycott Policy in 1993, but
neither party explained what effect adopting the Policy had on the board’s
authority to manage the corporation. Generally, “[t]he charter of a corporation
and its by-laws are the fundamental documents governing the conduct of

corporate affairs.” Liese v. Jupiter Corp., 241 A.2d 492, 497 (Del. Ch. 1968).

The Co-op’s bylaws require the board to “adopt major policy changes,” but do not
further mandate that the board comply with adopted policy changes. Moreover,
the Policy does not contain any language that obligates the board to adhere to it
once adopted. Presumabily, if the board failed to comply with an adopted policy,

and a sufficient number of members were troubled by that fact, they could
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exercise their right to vote the board members off of the board.6 However,
neither an applicable statute, the articles of incorporation, nor the bylaws compel
the board to comply with adopted policies. Thus, although adopting the Policy
presented an opportunity for staff involvement, the board did not relinquish its
ultimate authority to adopt boycotts pursuant to its general authority to manage
the Co-op.

Indeed, notwithstanding the Co-op’s emphasis on consensus decision-
making, the bylaws task the board with managing the Co-op.” By virtue of being
tasked with managing the corporation, the board may avail itself of the business
judgment rule. The business judgment rule cautions against courts substituting
their judgment for that of the board of directors, absent evidence of fraud,

dishonesty, or incompetence. In re Spokane Concrete Prods., Inc., 126 Wn.2d

269, 279, 892 P.2d 98 (1995). The Members did not present any evidence of
fraud, dishonesty, or incompetence by the board. Instead, they argued that the
board lacked the authority to adopt the boycott. However, because we conclude
that the board did have the authority to adopt the boycott, and since no evidence
of fraud, dishonesty, or incompetence was presented, there is no basis for us to
question the board’s decision to adopt the boycott.

Nonetheless, the Members point to the board’s subsequent efforts to

amend the Boycott Policy as evidence that the board could not simply disregard

5 In fact, several of the appellants ran against several respondent board members in a
subsequent election. However, they were unsuccessful in attempting to oust the respondent
board members.

7 Additionally, the Washington Nonprofit Corporation Act makes clear that “[t}he affairs of
a corporation shall be managed by a board of directors.” RCW 24.03.095.
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an adopted policy. However, the board'’s attempt to amend the Policy is open to
any number of explanations, including a desire to avoid the perception that it was
usurping the Co-op’s goal of consensus decision-making. Although the Co-op as
an organization—including, in all likelihood, the board members in this lawsuit—
may aspire to consensus decision-making, this aspiration does not imbue the
Boycott Policy with authority equivalent or superior to that of the applicable
statutes, articles of incorporation, or the bylaws.

Ultimately, the Members failed to meet their burden. Although the trial
court based its decision on the board’s authority to resolve organizational conflict,
we affirm, instead, on the basis that the Co-op’s governing documents provided
the board with the authority to adopt the boycott.®

1]
In addition to their contention that the trial court committed reversible error

by granting the Directors’ anti-SLAPP motion, the Members assert that the trial

8 The Members also assert that the trial court erred by requiring them to meet the “clear
and convincing evidence” standard, rather than the statutorily prescribed “clear and convincing
evidence [of] a probability of prevailing on the claim” standard. The transcript from the February
27, 2012 hearing rebuts this assertion.

Therefore, the analysis shifts to the second prong of the statute, where plaintiffs
must prove by clear and convincing evidence a probability of prevailing on the
claim.

This is a new law, and it is also a new or unique evidence standard.
Clear and convincing evidence of a fact is something that the courts are very
used to dealing with. Clear and convincing evidence of a probability is certainly
more unique than clear and convincing evidence of a fact. Probability, | am
satisfied, relying upon the authorities provided me by the plaintiff, means less
than the preponderance standard. But the evidence, to meet that threshold
standard, must be clear and convincing under the law.

Some writers have suggested that the proof standard here is akin to the
summary judgment standard under Civil Rule 56. My application of the evidence
burden here is not dissimilar to that.

The trial court clearly applied the correct standard.
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court erred in its evidentiary rulings. Specifically, they argue that the trial court
erred by refusing to consider declarations offered by the Members, in which two
former board members—Trinin and Bruer—opined as to what the board intended
when it adopted the Boycott Policy. We disagree.

*Ordinarily, evidentiary rulings are reviewed for abuse of discretion.
However, ‘[t]he de novo standard of review is used by an appellate court when
reviewing all trial court rulings made in conjunction with a summary judgment

motion.” Momabh v. Bharti, 144 Wn. App. 731, 749, 182 P.3d 455 (2008)

(alteration in original) (quoting Folsom v. Burger King, 135 Wn.2d 658, 663, 958

P.2d 301 (1998)). Because “the procedure for deciding anti-SLAPP motions is
similar to that used in deciding a motion for summary judgment,” Dillon, 316 P.3d
at 1132, we review de novo the trial court’s evidentiary ruling made here in
conjunction with the anti-SLAPP motion.

The Members first assert that because both declarants were members of
the board when it adopted the Boycott Policy, their statements constitute an
admission by the board. An admission by a party opponent does not constitute
hearsay. ER 801(d)(2). However, the Members overlook the requirement that
board members must have speaking authority for ER 801(d)(2) to apply.

When applying ER 801(d)(2), Washington follows the Restatement

(Second) of Agency, § 286 (1958), which requires that an agent

have speaking authority. Codd v. Stevens Pass, Inc., 45 Wn. App.

393, 404, 725 P.2d 1008 (1986), review denied, 107 Wn.2d 1020

(1987); Donald B. Murphy Contractors, Inc. v. State, 40 Wn. App.

98, 108-10, 696 P.2d 1270, review denied, 103 Wn.2d 1039 (1985).

In order to fall under the rule, the declarant must be authorized to

make the particular statement at issue, or statements concerning

the subject matter, on behalf of the party. Lockwoodv.AC & S,
Inc., 109 Wn.2d 235, 262, 744 P.2d 605 (1987); Barrie v. Hosts of
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Am., Inc., 94 Wn.2d 640, 644, 618 P.2d 96 (1980). When a person
does not have specific express authority to make statements on
behalf of a party, the overall nature of his authority to act for the
party may determine if he is a speaking agent. Lockwood, [109
Wn.2d] at 262.

Passovoy v. Nordstrom, Inc., 52 Wn. App. 166, 169-70, 758 P.2d 524 (1988).

The Members provide no evidence that either declarant was authorized to speak
on behalf of the board. Accordingly, ER 801(d)(2) does not exempt their
testimony from application of the hearsay rules.

The Members next assert that the declarants’ testimony does not
constitute hearsay because it was based on personal knowledge. In support of

this assertion, the Members rely on Snohomish County Fire District No. 1 v.

Snohomish County Disability Board, 128 Wn. App. 418, 115 P.3d 1057 (2005).

There, we affirmed a trial court’s decision to admit a board member’s affidavit

where the board member testified from personal knowledge. Snohomish County

Fire Dist., 128 Wn. App. at 422-23 n.1. However, we based our decision on the
fact that the board member’s statements “were offered to show the research and
procedure that the Board used in adopting the Rules, not to prove the truth of the

substance of the statements.” Snohomish County Fire Dist., 128 Wn. App. at

423 n.1. To the contrary, here, both declarants’ testimony was offered to prove
the truth of the matter asserted: namely, that the board intended to relinquish to
the staff its authority to adopt a boycott. Accordingly, the trial court did not err in
excluding the declaration testimony as hearsay.

\Y)

The Members next contend that the trial court erred by denying their
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discovery motion. As the Members failed to show “good cause” for discovery,

their contention is unavailing.

The automatic discovery stay provision in the anti-SLAPP statute reads

thusly:

All discovery and any pending hearings or motions in the action
shall be stayed upon the filing of a special motion to strike under
subsection (4) of this section. The stay of discovery shall remain in
effect until the entry of the order ruling on the motion.
Notwithstanding the stay imposed by this subsection, the court, on
motion and for good cause shown, may order that specified
discovery or other hearings or motions be conducted.

RCW 4.24 525(5)(c).
“Appellate courts ordinarily review discovery rulings for abuse of

discretion.” Fellows v. Moynihan, 175 Wn.2d 641, 649, 285 P.3d 864 (2012).

California courts have applied this familiar standard when reviewing decisions
made pursuant to its anti-SLAPP statute’s “good cause” exception to the

automatic discovery stay provision. 1-800 Contacts, Inc. v. Steinberg, 107 Cal.

App. 4th 568, 593, 132 Cal. Rptr. 2d 789 (Cal. Dist. Ct. App. 2003); Sipple v.

Foun. for Nat'l Progress, 71 Cal. App. 4th 226, 247, 83 Cal. Rptr. 2d 677 (Cal.

Dist. Ct. App. 1999). Given this persuasive authority, we review the trial court’s
denial of the Members’ discovery motion for abuse of discretion.
“A trial court abuses its discretion only when its decision is manifestly

unreasonable or based on untenable grounds.” In re Marriage of Fiorito, 112

Whn. App. 657, 663-64, 50 P.3d 298 (2002). “[I]t is based on untenable reasons if
it is based on an incorrect standard or the facts do not meet the requirements of

the correct standard.” Fiorito, 112 Wn. App. at 664.
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California courts have provided guidance in interpreting the meaning of
“good cause” for discovery in the context of their state’s anti-SLAPP statute.?

Decisions that have considered what constitutes such a showing of
good cause have described it as a showing “that a defendant or
witness possesses evidence needed by plaintiff to establish a prima
facie case.” (Lafayette Morehouse[, Inc. v. Chronicle Publ'g Co.],
37 Cal. App. 4th [855,] 868[, 44 Cal. Rptr. 2d 46 (Cal. Dist. Ct. App.
1995)].) The showing should include some explanation of “what
additional facts [plaintiff] expects to uncover .. ..” (Sipple [v.
Found. for Nat'l Progress], 71 Cal. App. 4th [226,]) 247[, 83 Cal.
Rptr. 2d 677 (Cal. Dist. Ct. App. 1999)]; see also Nicosia v. De
Rooy, 72 F. Supp. 2d 1093, 1111 [N.D. Cal. 1999].) Only in these
circumstances is the discretion under section 425.16, subdivision
(g) to be “liberally exercise[d).” (Lafayette Morehouse, supra, 37
Cal. App. 4th at p. 868.) Discovery may not be obtained merely to
“test” the opponent’s declarations. (Sipple, supra, 71 Cal. App. 4th
atp. 247)

1-800 Contacts, 107 Cal. App. 4th at 593. Moreover, the “good cause” standard

is similar to Civil Rule (CR) 56(f), which allows a party faced with a summary
judgment motion to seek a continuance to engage in discovery “essential to
justify his opposition.” Pursuant to CR 56(f), the nonmoving party must show
“how additional discovery would preclude summary judgment and why a party
cannot immediately provide ‘specific facts’ demonstrating a genuine issue of

material fact.” Hewitt v. Hewitt, 78 Wn. App. 447, 455, 896 P.2d 1312 (1995).

The Members sought to depose two individuals who had submitted
declarations in support of the Directors' special motion to strike and a defendant
who they claimed “has abundant evidence regarding the Board’s process,
thinking, purposes, and understandings regarding the Boycott Policy and the

Israel Boycott and Divestment Policies at the time those policies were adopted.”

9 Cal. Civ. Proc. Code § 425.16(g).
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The Members also sought access to “all documents in possession of each of the
Defendants and the Co-op relating in any way to the Co-op’s Boycott Policy and
actions taken related thereto.” In explaining why it was necessary to depose
witnesses, the Members stated that it was to “test the veracity of Defendants'’
voluminous factual allegations.”

Explaining the standard that it was applying, the trial court stated, “|
conclude that in the good-cause exception of the anti-SLAPP statute, the test is
at least as stringent and as narrow as the Civil Rule 56 test.” The trial court
explained that the CR 56 test “requires an explanation of what the moving party,
the party seeking additional discovery or time to prepare declarations, expects to
discover and why it's important to the motion.” In light of the fact that “the
procedure for deciding anti-SLAPP motions is similar to that used in deciding a
motion for summary judgment,” Dillon, 316 P.3d at 1132, we conclude that the
trial court applied the correct legal standard.

The Members did not satisfy this standard. The trial court, in declining to
find “good cause,” explained that it was denying the motion for discovefy for two
reasons: “First, it comes at the end of the process. . . . Second, the discovery is
not focused.” As the trial court correctly concluded, the discovery request was an
expansive request with the stated goal of “test[ing] the veracity of Defendants’

voluminous factual allegations.” However, 1-800 Contacts and Sipple preclude

this motivation as a basis for granting relief from the stay. 107 Cal. App. 4th at
593; 71 Cal. App. 4th at 247. Additionally, the Members failed to identify with any

specificity what portion of their request for all documents in possession of the
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directors in connection with the Boycott Policy was needed to establish a prima
facie case. Therefore, the trial court did not err in denying the motion.
\

The Members next challenge the constitutionality of the anti-SLAPP
statute, both on its face and as applied to them. They identify two offending
provisions: (1) the automatic discovery stay, and (2) the requirement that they
establish by clear and convincing evidence a probability of prevailing on their
claims. None of their arguments persuade us that either provision is
unconstitutional.

We review the constitutionality of a statute de novo. Putmanv.

Wenatchee Valley Med. Ctr., 166 Wn.2d 974, 978, 216 P.3d 374 (2009).

“Statutes are presumed to be constitutional, and ‘[tjhe challenger bears the
burden of showing the statute is unconstitutional beyond a reasonable doubt.”

Ringhofer v. Ridge, 172 Wn. App. 318, 327, 290 P.3d 163 (2012) (alteration in

original) (quoting City of Bothell v. Barnhart, 172 Wn.2d 223, 229, 257 P.3d 648

(2011)), review denied, 177 Wn.2d 1009 (2013). Indeed, we will strike down a

statute only if we are "“fully convinced, after a searching legal analysis, that the

statute violates the constitution.” Sch. Dists.’ Alliance for Adequate Funding of

Special Educ. v. State, 170 Wn.2d 599, 606, 244 P.3d 1 (2010) (quoting Island

County v. State, 135 Wn.2d 141, 147, 955 P.2d 377 (1998)).

A
The Members argue that the mandatory discovery stay is unconstitutional.

They first contend that the mandatory discovery stay violates our separation of
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powers doctrine. This is so, they assert, because the discovery stay conflicts
with CR 26(c) and, since the anti-SLAPP statute is procedural in nature, the court
rule must prevail. Their contention is unavailing.

Washington’s constitution “does not contain a formal separation of powers
clause, but ‘the very division of our government into different branches has been
presumed throughout our state’s history to give rise to a vital separation of

m

powers doctrine.” Putman, 166 Wn.2d at 980 (internal quotation marks omitted)

(quoting Brown v. Owen, 165 Wn.2d 706, 718, 206 P.3d 310 (2009)).

Washington courts are “vested with judicial power from article IV of our state
constitution and from the legislature under RCW 2.04.190. The inherent power

of article IV includes the power to govern court procedures.” City of Fircrest v.

Jensen, 158 Wn.2d 384, 394, 143 P.3d 776 (2006) (footnote omitted). “When a
court rule and a statute conflict, the court will attempt to harmonize them, giving
effect to both.” Jensen, 158 Wn.2d at 394. However, if a statute and a court rule
“cannot be harmonized, the court rule will prevail in procedural matters and the
statute will prevail in substantive matters.” Putman, 166 Wn.2d at 980.

The Members assert that this automatic discovery stay conflicts with CR
26(c). Specifically, they argue that while CR 26(c) allows a party to seek relief
from the court if requested discovery is onerous or burdensome, RCW
4.24.525(5)(c) takes the opposite approach by staying all discovery unless good
cause is shown. However, the anti-SLAPP statutory requirement that good
cause be shown imposes no greater burden than does CR 56(f), which allows a

party faced with a summary judgment motion to obtain discovery that is
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“essential to justify his opposition.” See Dillon, 316 P.3d at 1142; see also Britts

v. Superior Court, 145 Cal. App. 4th 1112, 1129, 52 Cal. Rptr. 3d 185 (Cal. Dist.
Ct. App. 2006) (holding that California’s automatic discovery stay does not violate
separation of powers principles). Given that the automatic discovery stay is no
more burdensome than CR 56(f), a rule applied without constitutional controversy
for many years, the Members have not established that it is unconstitutional.

The Members next argue that the automatic discovery stay violates their

right of access to the courts. However, our recent decision in In re Estate of

Fitzgerald, 172 Wn. App. 437, 294 P.3d 720 (2012), review denied, 177 Wn.2d

1014 (2013), militates against striking down the automatic discovery stay on this
basis.

“The people have a right of access to courts; indeed, it is ‘the bedrock
foundation upon which rest all the people’s rights and obligations.” Putman, 166

Wn.2d at 979 (quoting John Doe v. Puget Sound Blood Ctr., 117 Wn.2d 772,

780, 819 P.2d 370 (1991)). “This right of access to courts ‘includes the right of
discovery authorized by the civil rules™ and “[ijt is common legal knowledge that
extensive discovery is necessary to effectively pursue either a plaintiff's claim or
a defendant's defense.” Putman, 166 Wn.2d at 979 (alteration in original)
(quoting John Doe, 117 Wn.2d at 782). Recently, we explained our Supreme

Court’s holding in Putman with regard to access to courts.

In Putman, our Supreme Court considered the constitutionality of a
law requiring a plaintiff in @ medical malpractice suit to submit a
“certificate of merit” with the pleadings. 166 Wn.2d at 982-83. The
court explained that “[the certificate of merit requirement
essentially requires plaintiffs to submit evidence supporting their
claims before they even have an opportunity to conduct discovery
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and obtain such evidence.” Putman, 166 Wn.2d at 983. Noting
that the “right of access to courts ‘includes the right of discovery
authorized by the civil rules,” Putman, 166 Wn.2d at 979 (quoting
John Doe v. Puget Sound Blood Ctr., 117 Wn.2d 772, 780, 819
P.2d 370 (1991)), the court held that the certificate of merit
requirement unconstitutionally limited a litigant's access to the
courts. Putman, 166 Wn.2d at 985.

Fitzgerald, 172 Wn. App. at 449 n.8. However, we declined to interpret Putman
so broadly as to render unconstitutional any statute that limits discovery.

Unlike the situation in Putman, however, in the context of a

TEDRAU'Y proceeding, no decision disposing of the creditor's claim

is mandated before any discovery can be had. The trial court

retains the discretion to permit discovery—in appropriate

circumstances—before determining whether the creditor’'s claims

are time-barred. Accordingly, unlike the certificate of merit

requirement in a medical malpractice suit, the TEDRA discovery

rules do not unconstitutionally limit a creditor’s access to the courts.
Fitzgerald, 172 Wn. App. at 449-50 n.8.

As in the context of a TEDRA proceeding, trial courts retain the discretion
to permit discovery before ruling on an anti-SLAPP motion. Thus, the non-
movant in an anti-SLAPP motion will not categorically be precluded from
obtaining discovery before the trial court rules on the motion. So long as the
non-movant can show good cause to obtain discovery, the trial court should allow
such discovery. RCW 4.24.525(5)(c). Therefore, the discovery stay does not
violate the Members’ right of access to the courts.

The Members finally aver that the discovery stay is unconstitutional as
applied here. This is so, they assert, because “[t]he trial court effectively read the

good cause requirement out of the statute by finding the anti-SLAPP Act’s

‘governing principle . . . [is] to avoid the time and expense of litigation, including

10 Trust and Estate Dispute Resolution Act, ch. 11.96A RCW.
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discovery,’ and that, as a result, Appellants had to acquire ali necessary
information before filing suit.” Appellant's Br. at 38. However, as explained
above, the trial court applied the correct legal standard in ruling on the Members’
discovery motion. Their assertion to the contrary, supported by selectively culling
language from the trial court's examination of legislative intent, does not warrant
a grant of appellate relief.
B

The Members also argue that the requirement that they establish by clear
and convincing evidence a probability of prevailing on their claim is
unconstitutional. They first contend that this heightened burden violates
separation of powers principles. This is so, they assert, because the heightened
burden of proof conflicts with CRs 8, 11, 12, 15, and 56. However, because
burdens of proof are substantive, not procedural, the Members are incorrect.

“When a court rule and a statute conflict, the court will attempt to
harmonize them, giving effect to both.” Jensen, 158 Wn.2d at 394. However, if a
statute and a court rule “cannot be harmonized, the court rule will prevail in
procedural matters and the statute will prevail in substantive matters.” Putman,
166 Wn.2d at 980.

“Given its importance to the outcome of cases, we have long held the

burden of proof to be a ‘substantive’ aspect of a claim.” Raleigh v. lll. Dep'’t of

Revenue, 530 U.S. 15, 20-21, 120 S. Ct. 1951, 147 L. Ed. 2d 13 (2000).
Even were we to decide that a conflict between the statute and the cited

court rules actually exists, a decision we need not make, the Members would not
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prevail on their claim that the statute violates the separation of powers. If such
conflicts do exist, the statute must prevail, as burdens of proof are substantive
aspects of a claim. Thus, the heightened burden of proof does not violate
separation of powers principles.

The Members next contend that the heightened burden of proof violates
the right of access to the courts. This is so, they assert, because “it permits
claims to be dismissed with prejudice based on a burden of proof greater than
that the claimant would face at trial, and without the claimant having acquired the
discovery needed to establish its case.” Appellant’'s Br. at 41. This contention is
unavailing.

“It is entirely within the Legislature’s power to define parameters of a
cause of action and prescribe factors to take into consideration in determining

liability.” Sofie v. Fibreboard Corp., 112 Wn.2d 636, 666, 771 P.2d 711, 780 P.2d

260 (1989). “The argument that a state statute stiffens the standard of proof of a
common law claim does not implicate” the right of access to courts. Garcia v.

Wyeth-Ayerst Labs., 385 F.3d 961, 968 (6th Cir. 2004). The legislature has the

prerogative to impose a heightened burden of proof.!" Its choice to do so here

does not violate the Members’ right of access to the courts.

11 Indeed, our legislature has utilized a straightforward “clear and convincing evidence”
burden of proof in other contexts. See RCW 4.24.730(3) (presumption of good faith for
employer’s disclosure of employee information rebuttable only on showing of “clear and
convincing evidence”); RCW 5.68.010(2) (journalist work-product may be compelled only if “the
party seeking such news or information” shows its relevance and unavailable alternatives "by
clear and convincing evidence”); RCW 13.34.190(1)(a)(i) (“[T]he court may enter an order
terminating all parental rights to a child only if the court finds . . . [t}he allegations contained in the
petition . . . are established by clear, cogent, and convincing evidence.”). Our courts have also
approved of this heightened burden of proof in the defamation context. See Mark v. Seattle
Times, 96 Wn.2d 473, 487, 635 P.2d 1081 (1981) (requiring “that a defamation plaintiff resisting a
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The Members next contend that the requirement that they establish by
clear and convincing evidence a probability of prevailing on their claims violates
their right to a jury trial. We disagree.

Our recent decision in Dillon explained that the standard of clear and
convincing evidence of a probability of prevailing on the claim is applied by
viewing the evidence in a manner similar to how it is viewed in deciding a
summary judgment motion. Dillon, 316 P.3d at 1142. We concluded that the
summary judgment standard does not offend the constitutional right to a trial by
jury and, therefore, the anti-SLAPP statute also does not offend this right.

The summary judgment standard does not offend the constitutional

right to trial by jury because “it was not the purpose of [article 1,

section 21] to render the intervention of a jury mandatory . . . where
no issue of fact was left for submission to, or determination by, the
jury.” ...

Accordingly, the anti-SLAPP statute does not violate the
right to trial by jury where the court utilizes a summary judgment-
like standard in deciding the motion to strike.

Dillon, 316 P.3d at 1142 (quoting In re Brandon v. Webb, 23 Wn.2d 155, 159,

160 P.2d 529 (1945); citing Nexus v. Swift, 785 N.\W.2d 771, 782 (Minn. App.

2010)).

The Members next argue that the requirement that they establish by clear
and convincing evidence a probability of prevailing on their claims is
unconstitutionally vague. This is so, they assert, because the standard mixes
two standards of proof, such that there is a significant likelihood that the more

rigorous standard—clear and convincing evidence—uwill be applied without

defense motion for summary judgment must establish a prima facie case by evidence of
convincing clarity”).
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reference to the more relaxed standard of probability of prevailing on the claim.
We disagree.

“The party challenging a statute’s constitutionality on vagueness grounds
has the burden of proving its vagueness beyond a reasonable doubt.” Haley v.

Med. Disciplinary Bd., 117 Wn.2d 720, 739, 818 P.2d 1062 (1991). “A statute is

void for vagueness if it is framed in terms so vague that persons ‘of common

intelligence must necessarily guess at its meaning and differ as to its

m

application.” Haley, 117 Wn.2d at 739 (quoting Connally v. Gen. Constr. Co.,

269 U.S. 385, 391, 46 S. Ct. 126, 70 L. Ed. 322 (1926)). Yet, “[cjondemned to

the use of words, we can never expect mathematical certainty.” Grayned v. City

of Rockford, 408 U.S. 104, 110, 92 S. Ct. 2294, 33 L. Ed. 2d 222 (1972).

The Members admit that both the “clear and convincing” standard'? and
the “probability” standard are common standards, but then conclude that the two
together will confound persons of common understanding. This is a non
sequitur. Since both standards are well known, there seems to be little risk that,
when considered together, confusion will abound. The Members have failed to
demonstrate beyond a reasonable doubt that this statutory standard is
unconstitutionally vague.

The last of the Members’ constitutional challenges is that the clear and
convincing evidence of a probability of prevailing on the claim standard is

unconstitutional as applied to them. This is so, they assert, because this

2 The United States Supreme Court has provided guidance in applying the convincing
clarity standard: “in ruling on a motion for summary judgment, the judge must view the evidence
presented through the prism of the substantive evidentiary burden.” Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 254, 106 S. Ct. 2505, 91 L. Ed. 2d 202 (1986).
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statutory standard exceeds the burden of proof that they would face at trial or any
other dispositive motion. However, because—at the motion stage—the trial court
must credit the evidence presented by the plaintiffs, it is not true that the same
quantum of evidence that would prevail at trial might not prevail in opposing the
motion, as feared by the Members. The heightened burden, therefore, was not
unconstitutional as applied to them.
VI

The Members next contend that the trial court erred by awarding $10,000
in statutory damages to each defendant. This is so, they assert, because the suit
was a derivative suit brought against the board, not 16 individuals. We disagree.

RCW 4.24 525(6)(a)(ii) mandates that a moving party who prevails on an
anti-SLAPP motion be awarded ten thousand dollars.

(6)(a) The court shall award to a moving party who prevails,
in part or in whole, on a special motion to strike made under
subsection (4) of this section, without regard to any limits under

state law:

(ii')'An amount of ten thousand dollars, not including the
costs of litigation and attorney fees.

RCW 4.24.525(6)(a)(ii).
Recently, we interpreted RCW 4.24 525(6)(a)(ii) and stated, in no
uncertain terms, “all persons who prevail on an anti-SLAPP motion filed on their

behalf are entitled to the statutory damage award.” Akrie v. Grant, Whn. App.

___,315P.3d 567, 571 (2013). In reaching this conclusion, we relied on the
legislature’s statement that “[t)his act shall be applied and construed liberally to

effectuate its general purpose of protecting participants in public controversies
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from an abusive use of the courts.” Akrie, 315 P.3d at 571 (quoting LAWS OF
2010, ch. 118, § 3).

In view of our pronouncement in Akrie, we must determine whether all 16
board members prevailed or whether it was only the board of directors as a
single unit that prevailed. Put differently, did the Members sue each director
individually or the board as a single entity? Without citation to authority, the
Members aver that they named the individual members as defendants only
because “court rules and statutes required them to do so.” Appellant’s Br. at 48.
Additionally, the Members assert, they “made no allegations against any
particular defendant; their complaint focused entirely on the actions of the
Board.” Appellant’'s Br. at 48. Their requested relief once again belies their
position on appeal. Tellingly, the Members’ complaint sought monetary damages
from all 16 board members. This fact demonstrates that the Members sued the
16 board members individually, seeking monetary recompense from each. Thus,
when the board members prevailed on the anti-SLAPP motion, they were each
entitled to receive the statutorily-mandated $10,000 award.

The Members, nevertheless, argue that the Directors should not each
receive the statutory damage award, reasoning that—even in the event that the
Members had prevailed in the trial court—the Directors would have been
indemnified by the Co-op as provided for by the bylaws, meaning that they never
faced a serious threat of being held financially responsible. Although the
Members are correct that the bylaws authorize indemnification for directors, they

overlook the requirement that directors must act in good faith and in the interests
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of the Co-op in order for indemnification to be available. Because the Members
argue at length that the Directors failed, in fact, to act in good faith and in the
interests of the Co-op, their indemnification argument is, at best, disingenuous.
Akrie establishes that each defendant was entitled to the statutory damage
award. There was no error.
Vi

The Members next contend that the Co-op, as the real party in interest,
should pay the attorney fees awarded to the Directors by the trial court. In
support of this assertion, they cite to the statutes governing derivative actions for
for-profit and for non-profit entities, RCW 23B.07.400'% and RCW 24.03.040,'
and argue that because neither statute authorizes fees against them as
representative plaintiffs, they conflict with the anti-SLAPP statute.

“We review the legal basis for an award of attorney fees de novo and the
reasonableness of the amount of an award for abuse of discretion.” Hulbert v.

Port of Everett, 159 Wn. App. 389, 407, 245 P.3d 779 (2011).

Without deciding whether the anti-SLAPP statute does, in fact, conflict
with these derivative action statutes, we conclude that the legislature’s intent in
mandating an award of litigation costs and attorney fees to the prevailing party
was clearly expressed by the plain language of the statute: “The court shall
award to a moving party who prevails . . . without regard to any limits under state

law . . . [closts of litigation and any reasonable attorneys’ fees incurred in

13 Under the for-profit statute, a court may award fees against an unsuccessful
representative plaintiff only if the court finds that there was no “reasonable cause” for the
proceeding. RCW 23B.07.400(4).

4 The non-profit statute does not expressly authorize an award of fees. RCW 24.03.040.
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connection with each motion on which the moving party prevailed.” RCW
4.24 525(6)(a)(i) (emphasis added). Accordingly, even if a conflict existed, the
anti-SLAPP statute would control. Therefore, the trial court did not err by
assigning the liability for financial recompense to the Members. 5
Vil

The Directors request their attorney fees on appeal. “The court shall
award to a moving party who prevails, in part or in whole . . . [c]osts of litigation
and any reasonable attorneys’ fees incurred in connection with each motion on
which the moving party prevailed.” RCW 4.24.525(6)(a)(i). Additionally, “where
a prevailing party is entitled to attorney fees below, they are entitled to attorney

fees if they prevail on appeal.” Sharbono v. Universal Underwriters Ins. Co., 139

Whn. App. 383, 423, 161 P.3d 406 (2007). Thus, the Directors’ request is well
taken. Upon compliance with RAP 18.1, a commissioner of this court will enter

an appropriate order.

Affirmed.
i
We concur:

5 The Members, in passing, also assert that the representative nature of their presence
in this lawsuit requires the Co-op, and not them, to be held liable for the statutory damages
award. However, because the Members fail to support this assertion with citation to legal
authority, we do not consider it. See Cowiche Canyon Conservancy v. Bosley, 118 Wn.2d 801,
809, 828 P.2d 549 (1992).
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Date: March30,2012
Time: Motion Calendar
Judge/Calendar: Hon. Thomas
S ~ McPhee
SUPERIOR COURT OF THE STATE OF WASHINGTON
. THURSTON COUNTY
KENT L. and LINDA DAVIS; JEFFREY and ) )
SUSAN TRININ; and SUSAN MAYER, ) .
derivatively on behalf of OLYMPIA FOOD ) CaseNo. 11-2-01925-7
COOPERATIVE, )
' - )
* Plaintiffs, ) ] ORDER
, ) GRANTING DEFENDANTS’
v. )  SPECIAL MOTION TO STRIKE
. ' : ) ~THE COMPLAINT UNDER
GRACE COX; ROCHELLE GAUSE; ERIN 3 WASHINGTON’S ANTI-SLAPP
GENIA; T.J. JOHNSON; JAYNE KASZYNSKI; STATUTE, RCW 4.24.525 -
JACKIE KRZYZEK; JESSICA LAING; RON ) . .
LAVIGNE; HARRY LEVINE; ERIC MAPES; )  Amended
JOHN NASON; JOHN REGAN; ROB ) -
RICHARDS; SUZANNE SHAFER; JULIA ) Clerk’s Action Required
SOKOLOFF; and JOELLEN REINECK )
{ WILHELM, )
' )
Defendants. )
)

This matter came before the Court on Defendants’ Special Motion to Strike Under
Washington’s Anti-SLAPP Statute, RCW 4.24.525, and Motion to Dismiss. The Court heard

|| oral argument on Defendants’ motion on F ebrua.ry 23, 2012, and issued its oral ruling on

February 27, 2012. In connection with this Moﬁon, the Court has also reviewed the following
documents submitted by the parties: (1) the Complaint and its attachments; (2) Defendants’
Special Motion to Strike Under Washington’s Anti-SLAPP Statute, RCW 4.24.525, and Motion

[PROPOSED] ORDER GRANTING DEFENDANTS’

SPECIAL MOTION TO STRIKE — 1 | Davis Wright TremaineLLp
DWT 18949545v5 0200353-000001 , P It O 000001 194
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parties, including the declarations and exhibits attached thereto the Court hereby FINDS, |

to Dismiss, and all declarations and exhibits théreto; (3) Plaintiffs’ Brief Op?osihg Defendants’
Special Motion, and all declarations and exhibits thereto;‘ (4) Defendants’ Reply to Plaintiffé’
Brief Opposing Special Motion to Strike Under Washington’s Anti-SLAPP Statute, RCW
424,525, and Motion to Dismiss, and all declarations and exhibits thereto; (5) Plaintiffs’ Cross-
Motion for Discovery; (6) Defendants’ Brief Opposing Plaintiffs’ Cross-Motion for Discovery;
(7) Plaintiffs’ Reply in support of Cross-Motion for Discevery; and (8) Defendant’s Motion for
Mandatory Costs, Attorneys’ Fées and Award under RCW 4.24.525' (9) Plaintiffs’ Opposition
to Motion for Fees and Penalties; and ( 10) Defendants’ Reply to Plamtlffs Opposition to Motlon
for Mandatory Costs Attorneys’ F ees, and Award under RCW 4.24.525.

Based upon the arguments, a review of the -court file, and the. briefing submitted by the

ORDERS, and DECREES as follows:
R In an oral opinion February 23, 2012, the Court DENIED Plaintiffs’ Cross-Motion for
D1scovery,

2) In an oral opinion February 27, 2012, the Court GRANTED Defendants Special
Motion to Strike under Washington’s Ant1-S_LAPP Statute, RCW 4.24.525, and
Motion to Dismiss; | _ |

3) The Israeli-Palestinian conflict, which has persisted for more than four decades, is an
“issue of publié concern.” See RCW 4.24.5'25(2)(3);'

4) Defendahts have ,si;own by a preponderance of the evidence that thé claim is based on
;‘an _actioﬁ | involving public participation. and petition,” RCW '4.24.52.5‘(4)(b)_;
specifically, “[a]ny othér lawful conduct in 'ﬁmheré.nCe' of the exercise of the
constitutional right of free speech in connection with an issue of public concern.”
RCW 4.24.525(2)(e); |

5) Pursuant to RCW 4;24.525(4)(b); Plaintiffs have failed to establish by clear and

convincing evidence a probability of prevailing on their claims;

[PROPOSED] ORDER GRANTING DEFENDANTS’

SPECIAL MOTION TO STRIKE — 2 Davis Wrigh TremsinsLLP
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6) Plaintiffs have failed to show, by evidence beyond a reasonable doubt, that
Washington’s Anti-SLAPP statute, RCW 4.24.525, is unconstitutional;

7) Defendants are the prevailing parties regafding (1) Defendants’ Special Motion to

Strike under Washington’s Anti-SLAPP Statute, RCW 4.24.525, and Motion to

Dismiss, (2) Plaintiffs’ Cross-Motion for Discovery, and (3) Defendant’s Motion for
Mandatory Costs, Attorneys” Fees, and Award under RCW 4.24.525;

8) Defendants are entitled to mandatory costs of litigation, reasonable attorneys’ fees,
and the statutory amount of ten thousand dollars ($10,000) per each Defendant. RCW
4.24. 525(6)(a) '

9) Therefore, Defendants’ Special Motion to Strike Under Washington’s Anti-SLAPP
Statute, RCW 4.24.525, aﬂd, Motion to Dismiss is GRANTED;

Accordingly, Plaintiffs’ Complaint is hereby stricken and DISMISSED with prejudice.

It 1s so ORDERED.

——
DATED this | & day of 30y ,2012. |
JW g/
_ Hon. Thomas McPhee .
Presented by:

Davis Wright Tr maine LLP

‘Devin Smlth WSBA #42219
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Date:  March 30, 2012

Time: Motion Calendar

Judge/Calendar: Hon. Thomas
McPhee

SUPERIOR COURT OF THE STATE OF WASHINGTON
THURSTON COUNTY

KENT L. and LINDA DAVIS; JEFFREY and )
SUSAN TRININ; and SUSAN MAYER,
derivatively on behalf of OLYMPIA FOOD

Case No. 11-2-01925-7
COOPERATIVE, :

)
3
Plaintiffs, =~ [&Qms% ORDER DENYING
o | ; PLAINTIFFS’ CROSS-MOTION
v. o )  FOR DISCOVERY
- )
GRACE COX; ROCHELLE GAUSE; ERIN )
GENIA; T.J. JOHNSON; JAYNE KASZYNSKTI;)
JACKIE KRZYZEK; JESSICA LAING; RON )
LAVIGNE; HARRY LEVINE; ERIC MAPES; )
JOHN NASON; JOHN REGAN; ROB )
RICHARDS; SUZANNE SHAFER; JULIA )
SOKOLOFF; and JOELLEN REINECK )
WILHELM, )
)
)
)

Defendants. ‘

This matter came before the Couﬁ oﬁ Plajntiffs’ Cfoss-Motion for Discovery. The Court
heard oral argument on Plaintiffs’ cross-motion on February 23, 2012, and denied the Cross- -
Motion in an oral ruling on that same date. In rendering its decision, the Court has reviewed the
following documents submitted by the parties: |

1. The Complaint and its battachmer'xts;

7

[PROPOSED] ORDER DENYING PLAINTIFFS* | S .
CROSS-MOTION FOR DISCOVERY — 1 D P emneLLP

DWT 18949943v2 0200353-000001 s‘i;;‘.f,i’%’}.,.,fi‘,’ﬂ“;’.‘.ﬁ";:f:o 000001 192
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2. Defendants’ Special Motion to Strike Under Washington’s Anti-SLAPP Statute,
RCW 4.24.525, and.Motion to Dismiss, and all declarations and exhibits thereto;
3. Plaintiffs’ Brief Opposing Defendants’ Special Motion, and all declarations and
e;(hjbits thereto; o
4, Defendants Reply to Plaintiff’s Brief Opposing Special Motion to Strike Under
Washmgton s Anti-SLAPP Statute, RCW 4.24.525, and Motion to Dismiss, and all
declarations and exhibits thereto; ‘
5. Plaintiffs’ Cross-Motion for Discovefy, and all declarations and exhibits thereto;
6. Defendants’ Brief Opposing Plaintiffs’ Cross-Motion for Discovery, and all
| declarations and exhibits thereto; and |
7. Plaintiffs’ Reply Brief and the declaration and exhibits thereto.
Based upon the arguments, a reyiew of the court ﬁle; the court’s oral ruling, and the
briefing submitted by the parties, it is hereby ORDERED, ADJUDGED, and DECREED that:
1. Plaintiffs have failed to -show good cause for discovery as required by RCW
4.24.525(5)(c); - .
2. Defendants are the prevailing parties regarding Plaintiffs’ Cross-Motion for
- Discovery; |

3. Plaintiffs’ Cross-Motion for Discovery is DENIED.

- DATED this ! E day of 2012.

CHoo
Hon. Thornas‘McPhee °

Presented by:

[PROPOSED] ORDER DENYING PLAINTIFFS’

5 . hi
CROSS-MOTION FOR DISCOVERY —2 - D Y e e LLP
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a No hearing set

& Hearing is set
Date: July 12,2012
Time: Motion Calendar

Judge/Calendar: Hon. Thomas
McPhee

SUPERIOR COURT OF THE STATE OF WASHINGTON
THURSTON COUNTY

KENT L. and LINDA DAVIS; JEFFREY and
SUSAN TRININ; and SUSAN MAYER,
derivatively on behalf of OLYMPIA FOQOD

COOPERATIVE,
Plaintiffs,

V.

GRACE COX; ROCHELLE GAUSE; ERIN

)
)
)
)
)
)
)
)
)
)

GENIA; T.J. JOHNSON; JAYNE KASZYNSKI;)
JACKIE KRZYZEK; JESSICA LAING; RON )
LAVIGNE; HARRY LEVINE; ERIC MAPES; )
JOHN NASON; JOHN REGAN; ROB )
RICHARDS; SUZANNE SHAFER; JULIA )
SOKOLOFF; and JOELLEN REINECK )
WILHELM, )
)

Defendants. )

)

This matter comes before the Court on Defendants’ Motion for Mandatory Costs,
Attorneys’ Fees, and Award under RCW 4.24.525. The Court heard arguments of counsel
regarding these issues on July 12, 2012, but left the amount of cosfs and fees to be determined
after additional briefing. The Court subsequently issued the Court’s Decision Re Attorney Fee
Shifting on September 17, 2012 (the “Fee-Shifting Decision”), which identifies the amount of

[PROPOSED] ORDER GRANTING DEFENDANTS’ MOTION FOR
MANDATORY COSTS AND ATTORNEYS® FEES - 1

DWT 20452824v2 0200353-000001

FILED
oUPERIOR CGUR} .
THURSTOM COUNHTY. WA

WIZHOV 16 AW H: 20
BETTY J. GOULD, CLERK

Case No. 11-2-01925-7

[RROROSED}ORDER
GRANTING DEFENDANTS’

MOTION FOR MANDATORY
COSTS AND ATTORNEYS®
FEES UNDER RCW 4.24.525

Davis Wright Tremaip=11©

sune s it A0-000001246

Scauls, Washington 9810(-susd>
(206) 522-3150 - Fax: (206) 757-7700
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costs and fees awarded to Defendants. A copy of the Fee-Shifting Decision is attached hereto

as Attachment A, and is incorporated by reference herein. Based upon the arguments of

counsel, a review of the court file, and the briefing submitted by the parties, including the

declarations and exhibits attached thereto, the Court hereby FINDS, ORDERS, and DECREES

as follows:

1) RCW 4.24.525(6)(a) provides to each moving party mandatory awards of costs of

2)

3)

4)

3)

6)

[Pi{OPOSED] ORDER GRANTING DEFENDANTS’ MOTION FOR
MANDATORY COSTS AND ATTORNBYS' FEES -2 et 2, 0-000001247

litigation and reasonable attorney’ fees incurred in connection with each motion on
which the moving parties prevailed, and a statutory award in the amount of $10,000.
Defendants are the prevailing parties regarding (1) Plaintiffs’ Cross-Motion for
Discovery, (2) Defendants’ Special Motion to Strike under 'Washington’s Anti-
SLAPP Statute, RCW 4.24.525, aﬁd Métion to Dismiss, and (3) Defendants’ Motion
for Mandatory Costs, Aftorneys’ Fees, and Award under RCW 4.24.525.
Pursuant to RCW 4.24.525(6)(a), Defendants are entitled to costs of litigation and
reasonable attorneys’ fees incurred in connection with the first two motions
mentioned in the preceding paragraph, but for reasons set forth in the Fee-Shifting
Decision, are not entitled to such costs and fees as to the third.
After engaging in the lodestar analysis contemplated by Bowers v. Transamerica
Title Ins. Co., 100 Wn.2d 581 (1983) and its progeny, the Court issued the Fee-
Shifting Decision on September 17, 2012.
The parties have agreed to accept the Fee-Shifting Decision as Findings of Fact and
Conclusions of Law regarding the award of attorneys’ fees and costs.
Based on the lodestar calculation, Defendants are entitled to an award of reasonable
attorneys’ fees in the amount of $61,668.00, as follows:

a. Bruce Johnson & Devin Smith (DWT) $52,443.00.

b. Barbara Harvey $9,225.00.

Davis Wright Tremaine 11P

Seattie, Washingtoa 98101-oev.
(206) 622-3150 - Fax: (208) 757-7700
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7) Defendants are entitied to $178.75 for costs of litigation, pursuant to ,RCW
4.24.525(6)(a)(d) and RCW 4.84.010,

8) On July 12, 2012, the Court ruled that each of the 16 individual Defendants were
entitled to a statutory amount of $10,000,-a‘nd consequently entered an award of
$160,000 pursuant to RCW 4.24.525(6)(a)(ii).

Accordingly, it is hereby ORDERED, ADJUDGED and DECREED that, pursuant to

RCW 4.24.525(6)(a), Plaintiffs shall pay reasonable attorneys’ fees to Defendants in the amount
of $61,668.00; costs of litigation in the amount of $178.75; and a statutorily prescribed amount
of $160,000 ($10,000 for each moving party). The total amount of this judgrhent and award is

$221.846.75, which shall bear interest at the rate of 12% per anmum.

SO ORDERED this _Jéda b \/ .2012 _

YT S SN TN . et

'I'he Honorable Thorhas McPhee

Presented by:
DAVIS'WRIGHT TREMAINE LLP -
Attorneys for Defen ;

By:

Bruce E.H. Johnson, WSBA #7667
Devin Smith, WSBA #42219

Approved as to form:
McNAUL EBEL NAWROT & HELGREN PLLC
Attorneys for Plaintiffs.

Avx prman, WSBA #37661

[PROPOSED] ORDER GRANTING DEFENDANTS’ MOTION FOR Devs irght TomaieLL?
MANDATORY COSTS AND ATTORNEYS’ FEES -3 Laworne
DWT 20452824v2 0200353-000001 ' ‘;ﬂ;..mﬁ.;lﬁ. umg;s

(206) €22-3150 ~ Faxs (208) 357-7300
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l. certify to be true: under penaJty-of perjury . s F L D
UnderthelawsofﬁweStateofWashmgtonﬂ"at o ) : .

' " SEP 172012
. SUPERIOR GOURT
Téungm éjogg'r\]" %Lsak
" SUPERIOR COURT OF WASHINGTON
-IN AND FOR THURSTON COUNTY
g | KENTL and LINDADAVIS, ctaly ~ NO. 11-2-019257
Ve : .| COURT’SDECISIONRE = . .

.1 2 GRACE COX o al.,. | . Defendants. - ATTORNEY e SH.[FHNG l

13

14

15 ‘

16 SN

17 Defendants moved for award of attomey fees of $280 832 pursua.nt to the fee shaﬁmg

18 prov1310ns of RCW 4 24.525(6)a).! The fees sought to be shxfted are less than mcurred
"19 | (defendant’s motion identified at least $23,000 charged but not sought) and are not literally a )

shifted 6b1igaﬁon, as defepdants” counsel. agreed to perform all work without .charge to defendants .

21 and so hmlt their compensanon to fees shifted pursuant to the statute, if any. .

2l The issues presented in this motion are affectzd by two noteworthy con51derahons Fu'st is

thepnmacy of Mr. Johnson among all defendants’ attorneys. Mr. Johnson was ;nstrumenlal in’

24 drafting the anti-SLAPP statute in its current féxjm and has been couns;31~ or co-counse] for the |

o5 | parties seeking its protection in néarly all reported cases in Washington —most of these from federal -
. 26| cowt.Heisan unquestioped expert on the subject. He was assisted in this case by his associate, Mr.

il Epr— approved without further discussion.

i THURSTON COUNTY SUPERIOR CO'URT
2000 Lakeridge Dr. S.W. g

Court’s Decision re Attorney Fee Shifting— 1 R . Olympia, WA 93502
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Smith; none of defendants’. othér attorneys claimed any experience with Washington’s anti-SLAPP
statute The second noteworthy aSpect of this case is that the protected speech Wwes a corporate
resolutxon, and pIa.mtxﬁ's brought thxs action as a'derivative action agamst a nonproﬁt corporanon.

. The amount of the fee pwarded is calculated on the authonty of Bmyers v. Transamerica
Title Ins. Co., 100 Wn.2d 581(1983), using & lodestar calculation. Lodestar is arrived at by
.multil;lying a reasonable hourly rate by ‘the hours reasonably expended 0;1 the matters for which
fees are shifted. ‘ B . |

. Billing rates. At the hearing on July 10, I led that the “locality” considered fo establish a

reasonsble rate was “a. regional raté encompassing the law ﬁrm where most of the work is cirrently
done, Davis, anht, Tremaine.” The rates charged by Mr. Johnson and Mr Smith are judged -
reasonable. The rates determmed here for other counsel are explaaned as 1heu- hours charged are
cons:dmed below. k , .. , ) .

&Mg_llgm Of the many rcsponsxbﬂmes xmposed on counsel seelcmg fee shifting by
Bowers and its progeny, none is more important than the responsibility to exercise billing judgment.

Itis partlcula.rly apphcable here. Billing judgment was first explamcd by the U, S Supreme Couxt in

Hensley v. Eckerharr 461 UsS. 424 434 -437 (1983)

The district court also should excludc from this initial fee calculation hours that were not
“reasonably expended.” S.Rep. No. 94-1011, p. 6 (1976). Cases may be overstaffed, and the skill

_and experience of lawyers vary widely. Counsel forthe prevailing party should make a good faith
effort to exclude from a fee request hours that are excessive, redundant, or otherwise .
unnecessary, just as a lawyer in private practice ethically is obligated to exclude such homs from
his fee submission. “In the private sector, ‘billing judgment’ is an important component in fee
setting. It is no léss 1mportant here. Hours that are not properly billed to one's client also are not
properly billed to one's adversary pursuant to statutory anthority.” Copeland v. Marshall 205 :
U.S.App.D.C. 390, 401 641 F2d 880, 891 (1980).

The apphcant should exercise “billing judgment” with respbct to hours worked . . énd should - .
‘maintain billing time records in a manner that will cnable a reviewing court to 1dennfy distinct
claims. [bolded smphas1s added]

Washmgtonhas adopted the “billing Judgment” duty for lawycrs Scott Fetzer Co. v. Weeks, 122 .
Wa. 2d 141 156 (1993)

THURSTON COUNIYSUPERIOR COURT
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~ This case demonstrates the importance of billing judgment and the apparent 1ack of that
judgment in the pendmg attorney fee request. Evident here are practices that would never be
acceptable to.a reasonable client 1f that client was expected to pay the bill. Here the plaintiffs agreed
to associate Mr. Johnson and his firm with the plaintiffs first attomeys because of Johnson s .
expcmse in anti-SLAPP litigation. Nevertheless, all of work by Mr Johnson and his associate was
thereafter subject to review and editing by the refemng attomeys who do not profess to possess his
expertise.. : . ’

We take this occasion to remind practitioners that such [business Judgment] oon51derahons apply '

whether one's fee is being paid by a client or the opposmg patty.
Scott Fetzer Co. v. Weeks, 122 Wn.2d 141, 156 (1993)

~ Counsel for plaintiffs brought to the court’s attention the fees sought and awarded to
defenda'ms’-leaq counsel, Mr. Johnson,'for his work in similar cases bu!: where the award was a ]

fraction of the amotmt sought here. Of particular importance to this court is the examplé of Aronson.

v. Dog Eat Dog Films, Inc., 738 F.Supp.2d 1104 (W.D. Wash. 2010). Mr. Johnson end his firm
were é;warded $46,965 in the first case brought under Washington's Anfi-SLAPP statute. Importint
to my consideration here is ihémique form of speech involved in both Aronson and thiis case — the
two forms are con51derably dxfferent from one another, but each presents a unique departure from’
the ttadmonal concepts of’ speech Nothing in this record suggests that the subJ ect of corporate
resolutxons as. speech ‘was more complicated than film chps ds speech. Nothing in this record -
suggests, that prepamuon of legal or factual i 1ssues here was more comphcated than in 4ronson.?

I conclude that the billing judgment duty compels a substantial reduction of the fee sought

here, applymg the more specific factors developed by Bowers and it progeny Under those cases,

the court should not award Jodestar fees for:"
¢ Time spent on work not covered by the fee shlﬁ:ng provisions of RCW 4.24.525(6)(a).
» Time spent eommumca’ang with clients not directly related to covered work.

- » Time spent on excessive, redundant, or otherwise unnecessary work, including d1_1phcated
. work. 7 )
" Time spent on clerical WOrk

8 R

2 fn this case the evidence record spanried many years of eoxpomte records, which may distinguish it from Aronson, but the
declarations ofﬁze co-op board members make clear that they did the initial work of combing those records. -
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Also under those cases, plaxnhﬂ‘s counsel must sufﬁc:ently 1dent1fy eoveted work ‘and segregate 1t
from other work performed for the clients. T . .
A threshold issue for dec1dmg fee shifting in th1s case is what fees are sthted. Many,
perhaps most, fee shifting statutes provide for shxﬁmg fees without ﬁn‘ther cond:txon other than the
i fees shlfted be reasonable. The statute heré is more limited. Section .525(6)(a)(i) pravides that the - '
wm “shall award.. . . any reasonable attorney fees mcurred in connection with each motion on
" which the moving party prevailed.” This a court undertaking a lodestar analysis under §.525(6)(a)
should identify the motions where defendaits prevailed-and the fees charged in connection with
each moﬁon b'efor'e any fees are shifted ta the plaintiffs, Feee chargedthat are not in connection
with.the‘ identiﬁed motions may not be shifced' even tﬁough the fee is reasonable and is reasonably
docmnented Such fees are governed by the American Rule which does not ‘shift fees except
‘pursuant to contract, statute, or other recogmzed ground in eqmty '

In this case the defendants prevmled on their motion to strike. Work dlrectly Trelated to that
mouon began on. September 26, 2011 (by Mr Smlth who prepared the motxon), and ended wnh 1ts
filing on November 1 Plaintiffs* respondmg bnef was ﬁled December 1. Dofenda.nts’ rephed on _
December 15 with a ten page reply bnef that largely addressed i issues msed in defendants’ opening
brief, except for three pages addressing the constltutlonahty of the antx-SLAPP statute (mostly
surveying Cahforma appellaie dectsions and dxshngmshmg Putman v: Wenatchee Valley Med Ctr. )
Assuming one, ‘week to prepare for oral argument on February 23,2012, defendants’ counsel had

. about seven weeks of intense work on this motion. I _

Defendants also preva.tled on their opposition to plaintiffs’ cross-motion for discovery.
Plaintiffs’ cross-motion was filed December 1; defendants’ counsel (Mr Smith) began work on
response on January 3; it was filed J anuary 11. The response ‘is anine page brief thoroughly
reviewing state and federal appeliate decxsxons on this issue and a three page ¢ declaratlon from Mr.

J ohnson,. Again assummg one week to prepare for oral argument on February 23, defendants'
counse] had about two weeks of intense work on this unremarkable motion. .'

&7

28

3 Mr. Yohnson opened with 17 minutes of argument anid replied for 6 minutes.
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Reasonable fees charged in connection with the aforementioned motions must be shifted. In
addition defendants have prevmled on their motion for award of attorney fees and would be entitled
to fee shifting for that work under §. 525(6)(a) Howcver they have forborne that claim.*

Plaintiffs contend that defendants also sought dismissal pursuant to CR 12(b)(6), but were
unsuccessful on that ground and therefore are not entitled to fee shifting for that work, Plaintiffs
further contend that defendants have failed to segregate the CR 12 work from the §.525 work and so

should not be awarded fees for either. I conclude that plamtlffs mlsconstrue defendants’ reliance on -

CR 12; that work was merely part of the work in successfully obta.mmg dlsrmssal pursuant to §.525.
The ntle Defendants’ .Speczal Motion fo Strzke . and Motion to Dismiss suggests a motion brought
pursuam to CR 12 as well as §.525. However, the mtroductxon section makes clear that §.525 is the

‘ sole ground for seeking dismissal. Conversely, the statcment of issues in the motmn 1dermﬁes
-dismissal under both §.525 and CR 12(5X6). '

’I‘he structure of RCW 4.24.525 shows how CR 12 fits comfortably w1thm the ﬁ'amework of
a§. 525 motion to strike. Under § 525(4)(3,), a defendant seeking dxsmssa] must ﬁrst show that
plamuﬁ’ s claim mvolm pubhc participation and petition, then thc burden . sh:ﬁs to plaintiff to
show a probabilzty of prevailing. Defendant may raise in themotaon or in reply any defense that .-

' dcfeats the probablllty of prevailmg, mcludmg any defense recognized in CR 12. This i is what

defendants have done in ﬁns case. A substantial part of defendants’ motlon, Section B, pages 8—16' '
contends that pla.mnﬁ's cannot prevail because of defenses that could also be addressed bya CR 12

. motton. The argument sect:on of the motion only raises CR12in parenthencal material

accompanymg two case citations and in footnote 12, at page 17. It is clear that defendants’ motxon
is excluswely a § 525 motion. -

In the dcclaratlons supportmg this fee slnftmg motlon, defendants’ counsel 1dent1fy the

. mtegones of work for which fee shifting is sought thusly

* Cleatly the decision to forbear a claim for attomey fees related to this motion was premised on counsels® notion that they *
would be.awarded the amount requested for other work. They have not been, so the question arises should counsel now be
awarded those forborme fees? The answer mnst be no. A significant portion of the work on this motion must surely have been
for work that was not successful ~work justifying the $280,832 request. It may have been the case that had tounsel initially
requested the amiount awarded instead, the matter might not have been contested at all.

THURSTON COUNTY SUPERIOR COURT
. . . . . . - 200001 l.tmmi dge Dr, S.W.
) ot _ o . : yepia, WA 98502
Court’s Decision re Atho!'n'ey Fee Shifting -5 ‘ ) (360) 709.5561

ret cto7340-000001254




Yo

[ T e R
&ﬁsssssw\,mmlunuc_

1 Preparing the motion to strike, including research and bneﬁng on the apphca’aon of §.525
and the scope of its protection.

2. Preparing the evidentiary record, focusing on the issue of the- €0-0p’s corporate ;
governance as it relates to boycott proposals.

‘3. Communicating with and among the sixteen defendants and five lawyexs mcludmg client

support, strategy, coordination of legal research and evidence development, and tevxew and editing
of work product.

4, Opposing plamtxﬁ's cross-motion for dxscovery

. 1 have shifted some of the fees requested for i itemns 1,2, and 4. I have not shifted fees for item 3.

Reasonable raies and reasonable hours to support fee shlﬁmg are considered below for each

attorney retained as co-cmmsel for defendants. Before that is undertaken an overview of findings

and conclusions will be helpful: Defendants® repl'esentatlon began with a solo prac.trtloner in 2
Detroit. It then passed to the Center for Constitutional Rights (CCR) in New York. A third attorney,

in Portland, was edded to the mix. He recommended Davis, Wright, Tremaine, in Seattle,'where
Mr. Johnson’s experuse in Washmgton antl-SLAPP lmganon made him lead counsel, assisted by )
Mr. Smith, At no point in the progressmn did any attomey withdraw ﬁ'om active participation,

- resulting in breathtakmg meﬁiclenmes and duphcaﬁon. A perusal of the time records shows the

immense amount of time the attorneys spent commmucatmg with ‘one another. A random example
is the number and time of communication about the hearing sohedulc, at w}nch only Mr. Johnson
would speak. _ ’ ' -

Defendants’ cou.nsel profess, accurafely for some counsel, to have vvlthdrawn some time for
work Dot connected to the two motions at issue. However, they have not withdrawn the immense

amount of time spent excha.ngmg their work product wﬁh each other and their cliénts. These efforts

' probably added some value 1o the sefvice received by the defendants but RCW 4.24. 525 (6X2) has a

nmrower standard that excludes this work from fee slnﬁmg The standard requ:res that the work be

) mcurred in comnnection with each mouon I conciude tha.’c commumcanon with clients and over-all

case administration is not encompassad within that standard. I conclude that simply receiving and

" reading the work prbiiuct of co-consel is not enoompéssedl withiin that standard, I conclude that

26
27
2R

% This court is no stranger to large, ‘complex attorney fee shifting disputes, the most recent resulting in an award of ~5$16 million
involving common fund and fee shifting issues with mulnple law firms. Norlung in thxs cowrt’s experience has approached the
inefficiencies and duplication evident here. .
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while editing work product of an associate level attorney may very well be encompassed thhm the
staydard, the nature and extent of editing and c.ommcnt here violates the billing judgment standard.
A reasonable approach would have been to assign Mr, Smith the task of p&epan‘n'g the briefs 'and :
Mr. Johnson the task of dn'echng, reviewing, and edltmg his work. The process evident here went
far beyond that. , .

‘ The time records for e.ach.'a.ttonicy have been exatr;ine& separ'atcly and t_ogether.. Discrete
tasks have been grouped by ideatifying the dates and deadlines established for the motions at issue,
]jefendant’s motion to strike began on October 27,2011 and was filed on November l,sothat
effort ended on that date. Plaintiffs’ response was filed becemiaer 1, initiaﬁng.a reply effort that .
culminated with filing the reply brief and declarations on December 15. Plaintiffs also filed their

cross-motion for discovery, on Décember 1, but defendants work in opposing it did not beéin in
earnest until January 3, 2012. That eﬂ‘ort ended mght days later, thh the ﬁlmg of defendanis
response briefon Janpary 1 l

Barbara Harvev initial counscl for defendants___a_n____dCCR_c_:ggpg___mtmg_aLtoing Ms Harvey,
solo practitioner in Detroit, is an expenenced labor law attorney. Her declaration suggests broad

expenence in union — management lmgatron and civil nghts cases. She professes less w&pcrhse in

’ ann-SLAPP htxgauon. Ms. Harvey was initial counsel for defendants before plmntxffs ﬁled tlns
- lawsuit. When that occun-ed she passed thc case to CCR, but remained as assoclaied counsel She '

bad primary. responsibility for devclopmemt 'of the evidence for the anti-SLAPP motion, which
consisted, in nedr entlrety, of declarattons from Olympxa board miembers a.nd corporate records kept
here. There is no doubt that Ms. Harvey contnbuted significantly to success onthe ann-SLA.PP
motion and that some portion of her fees should be shifted to plamuffs chertheless she is exhibit -
A for the breathtaking: inefficiencies and duplication built into co-counsels’ representation of the
defendants, . . ' .

For her work, Ms. Harvey requesté payment at $6;25 per hour. She places herself in the first

" quartile of attorneys in the Seattle market, but disqom')ts her tate to less than that of primafy counsel

in the case, Mr. Johnson. Ms. Harvey’s experience justifies her inclusion in the first quartile, butit '

'IHURSTON COUNTY SUPERIOR COURT
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is inconceivable that a Seattle firm would assigﬁ to its first quartile attomeys the work’ perfom'med
here by Ms. Harvey. For the anti-SLAPP motion shc prepared two declarations: Mr. Levme 11
pages, 26 exh1b1ts and Ms. Kaszynski, 4 pages, 16 exhibits, For-the reply brief Ms. Harvey
prepared three declarat;ons. Ms. Kaszinski, 5 pages, 7 exhibits; Mr. Nason, 2 pages, 4 exhibits; and
Ms Cox, 4 pages, 3 exhibit.;s A more reasonable assignment of this Work would have been to an

associate level attorney, in the mariner of Mr. Johnson'’s assignment of brief writing to Mr: Smith. I

find a reasonable rate for M, Harvey’s work is $250 per hour in 2011. .

. I have limited fee shifting to Ms. Harvey’s work preparing the evidence record. I have not '
included her messaging, revig'vs'r of co-counsel’s work, or editing other than the evidence rec'ord. Her
status as a sole practitioner and her time records suggest.she is supported by' minimal staﬂ', if any.
For example, on October 30 she reports 3.7 hours coimunicating with co-counsel and clients
regarding signing and filing logistics, and on October 31 she reports 11.3 hours for assembling
exhibits for the Levine and Kaszynskl declarations — this after the declarations themselves weré . )
completed, with the exhlblts gathered for and identified in the declarations. These examples of

. clerical work. are not shxﬁed even if connected 10 the anti-SLAPP mot10n. ' . ¢
Ifind 18. 1 hours are rcasonable for the preparation of evidence supportmg the motmn to
. strike. This time encompasses enfries made betwegn October 12 and 19.(not all entries ‘t;etween
those dates).  find au sddifional 3 howrs for fixther editing the declarations is reasonable. I find -
15,8 hours are reaSonable for preparation of evidence supporting the reply brief. This time
encormpasses emnes made between December 6 and 15. All of this time is in 2011, at the DWT
2011 rate of $250. Ms Harvey s charges shifted here total $9,225
Mana LaHood, CCR Senior Staff Attornex Ms. La.Hood reports 167.8 hours and a rate of
-$400 per hour Ms LaHood descnbes her work: “I acted as overall coordmator and admamstrator of
' the case, and served as the pnmary point of contact with 'fhe clients. I prowded b1g-p1cture strategy
and orgenization to the litigations, qommmﬁc;éted with clieni's and co-counsel, assisted with factual

development, provided legal analysis and strategy, and edited the briefs and declarations.”
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Ms. La.Hood contends all hours ‘were in connecnon with the two successful motions, but
most were clearly not. Her time records show most entries were for client and co-counsel
commumcaﬁon. She made no attempt at segregating any of her hours. For example, four entries on
October' 12 indicate four hours ($1,600) receiving, reading, and oOmmunicating ebout the anti-
SLAPP motion without any indication of value added to that motlon There are several entries for

' edltmg, but no showmg that such editing was reasonably necessary. Mr. Johnson had primary
responsibility for editing Mr. Smith’s work; on its face her editing work was duplication. Atthough
her work had undoubted value for ihc olients I find little, if any,"fits within the §.525(6)(a) standard -

"and I find shie has failed to segregaie any of her work. I conchide that none of Ms. LaHgod’ s fees

should be shlfted. .
teven qudberg. Mr. Goldbcrg, an attorney in Porﬂand, was contacted by Ms 'LaHood at

CCR. He assisted her in finding Mr. Johnson to lead the effort, and then stayed in the case ina
limited role. He seeks fee shifting for all his hours, totaling 68. He has not segregated. Of his _
Teported time, 17.5 hours occurred in September and cannot be in connection with thie motionto '
strike. A block of 20 hours oceurred between October 27 and-31, ending when'the motion to strike,
Was complefe’d and ﬁled He deecn’bes hxs work during this time as legal research and work on the .
brief, This woik occurred af the very end'of 4 Iong period of wﬁti.ng, editing, and rewritingby
Smith and J ohnson. It may have been work connected to the motxon, but it does not pass the billing
Judgment test. I conclude that none of Mr. Goldberg s fees should be shlfted

Davxs, Wright, Tremaine. DWT was assoclated on the strength of Mr. Johnson’s expertise in

" . anti-SLAPP motions. He assigned Mr. Smxth to assist him and descnbes Smith’s work as primary

‘responmbxhty for preparing the vanous motions, mcludmg' (O] the antx-SLAPP monon (the motion
and the bnet), (2) Defendants’ reply bnef' (3) Defendants’ brief opposing discovery; (4) )
Defendants’ motion for attorney fees; and’ (5) proposed orders and associated documents regardmg
the above. “Mr. Smith performed a substantial amount of legal research regardmg,, inter alia, First
Amendment and anti-SLAPP jurisprudence, derivative suits, plaintiffs’ standing, statutory

* THURSTON COUNTY SUPERIOR COURT
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construction, and defenses to ultra vires and breach of fiduciary duties causes of action.”s DWT -

- 2| time records show this assignment. The time records also show that Mir. Johnison assumed the role
3] of supervmmg attorney for Mr: Smith. Additionall).r Mr.'Johnsc;n also assumed the role at DWT for |
4 | communicating and coordinating with co-counsel; time for which fee shifting should not occur
5 { under the billing judgment ciuty diséuSSed above and the limitation in the statute. In considering .
6 reasonable fees that should be slufted, Ihave segregated DWT billings into ﬁve d1screte blocks (1)
7 1 prcpanng the anti-SLAPP motion and bnef (2) editing and rewsmg the anh-SLAPP motion and
8 brief, (3) prepanng, edifing, and revising the reply bnef (4) preparing, editing, and revxsmg the
‘9 §. brief 0pposmg discovery, and (5) oral argument. - .
0] 1. Prepering the enti-SLAPP motion and brief, September 26 to October 14, Mr. Smith's
' il' ‘billing entnes suggest that he concluded the draft of the ant:—SLA.PP motion on October 14 (3.9
hours, “Draft anti-SLAPP special mouon to strike”). Group editing seems to havc begun in earnest
13| after this date.” T have identified 41.2 hours of work performed by M. Smith in preparmg the
mofion, I have not include all of Mr. Smith’s work during tﬁis time in the fee shifting — for -
15 exax;:ple' on September 30 he worked .on discovery (it was not stayed at this time) and on October
16 ‘ 4, 1.3 hours of the 6.6 charged was for atelcphone conference with co-cmmsel
17 During th1s first block, I have identified 5.9 hours of work by Mr Johnson for dxrectmg,
18 revmwmg and edltmg Mr. Smith’s work. He also performed research of his own. All of these tasks :
19| are apptopnate for a supervising axtomey Mr. Joh.nson also performed substantxal additional work
50| during this time~work I conclude is not encompassed by the fee shifting limitation in the statute.
Thg fotal charge;s claimed by DWT during this block and appro%red by me as being eligible .
2 ¢ for fée shifting amount to SlB,BGé._The charges are-calculated ;.t hourly rates of $520 and $250,:
23| which find are reasonable rates. |
24| '
25
26 1 © Johnson Declaration, page 3. ’ '
27 | oy s v g e e e B e e
2 of threq days of intense work. Several c:mms thmﬁer are only editing.
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2. Revising to the BI.IQ"§LAPP motion, Octobe;' 16 to November 1. Bt;.ginning October 17
through October 28" Mr. Smith spent 22.5 hours ediﬁﬁg and revising his brief.® Thex.l in the four
days just preceding filing on N:ovember 1, he spenf an additional 28.6 hours revising the motion.
For this block, I have identified 7.1 hours spent by M. Johnson; again, this is only a portio.xi of his

" time, but includes entries specifically 1dentlﬁed with the motion. The total charges clauned by

DWT durmg this block and approved by me as bemg ehglble for fee shifting amount to $16, 467
and bnngs the total’ clmmed for DWT work i in preparing the anti-SLAPP motion to $29,835. Thave
calculated this amount after eliminating all hours I could 1dent1fy that did not meet the statutory test
of being “in connection™ with the antl-SLAPP motxon, Nevertheless, tlns total clearly reﬂects the '
very extensive editing and revision that occurred after each co-oounsel had paruc1pzted in the
sccmmgly endless rounds of editing and revision. Nothmg in this record or the nature of the issues
in this case suggest that DWT, led by Mx. Johnson, could no.t'hax{e accomplished the same work
product a'n.d result wiﬂiom‘the group editing-and revising by co-counsel vﬁm admittedly did not
possess Mr. Johnson’s expertise. [ conclude this pracucc violated the billing judgment duty, andso |
reduce the amount bxlled by $5 000. 'I'he amount for these two blocks approVed for shlﬂ:mg is_ '
$24,835.

3. P;_ep' aring, editing,'  and revising qefgndhnts{ reply brief, December 2 to December 15.
From December 2 through December 9, Mr. Smith billed 16.7 Hours to draft the reply. Then the
serial editing Began. n the four dx;ys before filing this ten. pagé_ brief, Mr. Smith bllled an addit.iona.l
28.2 hours for editing and révising. As noted earlier, most of the reply brief repeated miaterial
submitted i in the motion, except for three pages addressmg the consumhonahty of the statute (an
issue not prev:ously addressed mWaslnngton, but declded in California).. Mr Johnson billed 10.1
hours that I identified as conncctcd with the reply brief, The total charges claimed by DWT during
this block and approved by mt:’. as being eligible for fee shifting amount to $16,477. Fé_r thie same

¥ The 22.5 hours does not include all time billed by Mr. Sxmth in this period. Entries for October 18, 19 25, and 27 were .
reduced to account for other work described in the narrative, .
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_. reasons stated above, I reduce this amount by $5,000 based on billing judgment; the amount

approved is $11,477.
4 Prep_armg, edmng, and revising defendants’ bnef opposing dwwv% m 3to

January 11. The DWT rates changed for this period, to $54§ and $290. I find those rates reasonable.
M. Smith billed 18.6 hours for work I idexilﬁﬁed as connected with.opposing plaintiffs® metionto
lift the discovery stay, for Mr. Johnson the tune is 2.6 hours. The amount billed is $6,811, The time
is reasonable; I approve it for shifting. o

5. Oral argument. I find Mr. Johnson billed 7.1 hours for work copﬁecied with prcpa:lration
of oral argument. That ﬁﬁe is reasonable, He billed five hours .for appearing'in coun on February
27 t0'hear this couit’s decision. He did not included ‘any time billed for oral argurmeat on February
23, an omission that must be madverte,nt. I havé added five hours for that time, The a@yusted total

' billed is 17.1 hours, or $9,320. The ume is reasonable; 1 approve it for sh1f'fmg

'I‘otal fees sh1ﬁed. The total attorney few shifted amount to $61, 668 $9,225 for Ms.

- Harvey, $52,443 for DWT

Defendants sought and have been awarded a,ttorney fees, so defendants are the preva.lhng
party. Defmdants should prepare findings of fact and conclusmns of law, or the party’s may agree
to'rely on this filed decision for findings and conclusxons Defendants should prepare an. order or
juidgment to reflect this decision.

Date: September 15,2012' I :ﬂ\l\ C%O

Thom_as. McPhee, Jidge
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JUL -1 2013
SUPERIOR coupt

TTY J. QOULL
THURSTON COUNTY 2L eak

SUPERIOR COURT OF THE STATE OF WASHINGTON
THURSTON COUNTY

KENT L. and LINDA DAVIS; JEFFREY and
SUSAN TRININ; and SUSAN MAYER,

derivatively on behalf of OLYMPIA FOOD Case No. 11-2-01925-7

)
)
)
COOPERATIVE, )
' )

Plaintiffs, ) [PROPOSED]
)

v. )  FINAL ORDER AND
) JUDGMENT AGAINST
GRACE COX; ROCHELLE GAUSE; ERIN )  PLAINTIFFS

GENIA; T.J. JOHNSON; JAYNE KASZYNSKI;)

JACKIE KRZYZEK; JESSICA LAING; RON ) CLERK’S ACTION REQUIRED
LAVIGNE; HARRY LEVINE; ERIC MAPES; )

JOHN NASON; JOHN REGAN; ROB
RICHARDS; SUZANNE SHAFER; JULIA
SOKOLOFF; and JOELLEN REINECK
WILHELM,

Defendants.
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SUMMARY OF JUDGMENT
Pursuant to RCW 4.64.030, the following information should be entered on the Clerk’s

Execution Docket:

1. Judgment Creditors: Defendants Grace Cox, Rochelle Gause, Erin Genia, T. J.
Johnson, Jayne Kaszynksi, Jackie Krzyzek, Jess_ica Laing, Ron Lavigne, Harry Levine, Eric
Mapes, John Nason, John Regan, Rob Richards, Suzanne Shafer, Julia Sokoloff and Joellen
Reineck Wilhelm

2. Judgment Creditors’ Attorney: Bruce E. H. Johnson
Devin Smith
Davis Wright Tremaine LLP
- 1201 Third Avenue, Suite 2200
Seattle, WA 98101-3045

3. Judgment Debtors: Kent L. and Linda Davis, Jeffrey and Susan Trinin, and Susan

Mayer
4, Award Under RCW 4.24.525(6)(a)(ii): $160,000.00
s. Attorneys’ fees and costs: $61,846.75
6. Interest accrued (through April 8, 2013): $10,478.46.
7. Total judgment amount (through April 8, 2013): §232,325.21.
8.

Post-judgment interest rate: 12 percent per annum, beginning April 9, 2013,

ORDER
This Court, having entered an order granting dismissal in favor of Defendants, finds that

entry of final judgment is now appropriate. Based on the forcgoing,lpursuam to RCW 4.64.030,

and incorporating by reference the Court’s Order Granting Defendants’ Motion for Mandatory

! Because the judgment set forth herein inéorporates interest accrued on the Court’s award
through April 8, 2013, interest on this judgment shall be deemed to commence accruing on April
9,2013.
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Costs and Attorneys’ Fees Under RCW 4.24.525 (Dkt. 100), the Court hereby ORDERS as

follows:

1. Defendants are awarded judgment against Plaintiffs in the amount of $232,325.21.

2. Interest on the judgment shall accrue at the rate of 12 percent per annum, beginning
April 9, 20132

3. The Court shall retain jurisdiction where appropriate as to any issue or form of
relief,

DATED this | c“’/day of July ,2013.

- / ERIK D. PRICE
Yodge / s ot

Presented by: S S S
Davis Wright Tremaine LLP
Attorneys for Defendants

By

Bruce E. H. Johnson, WSBA #7667
Devin Smith, WSBA #42219

Approved as to form:

McNAUL EBEL NAWROT & HELGREN PLLC
Attorneys for Plaintiffs.

Robert Sulkin, A #15425
Avi Lipman, WSBA #37661

R

2 See supranote 1,
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RCW 4.24.525
Public participation lawsuits — Special motion to strike claim —
Damages, costs, attorneys’ fees, other relief — Definitions.

(1) As used in this section:

(a) "Claim” includes any lawsuit, cause of action, claim, cross-claim, counterclaim, or other judicial
pleading or filing requesting relief;

(b) "Government” includes a branch, department, agency, instrumentality, official, employee, agent,
or other person acting under color of law of the United States, a state, or subdivision of a state or other
public authority;

(c) "Moving party" means a person on whose behalf the motion described in subsection (4) of this
section is filed seeking dismissal of a claim;

(d) "Other governmental proceeding authorized by law" means a proceeding conducted by any
board, commission, agency, or other entity created by state, county, or local statute or rule, including
any self-regulatory organization that regulates persons involved in the securities or futures business
and that has been delegated authority by a federal, state, or local government agency and is subject to
oversight by the delegating agency.

(e) "Person” means an individual, corporation, business trust, estate, trust, partnership, limited
liability company, association, joint venture, or any other legal or commercial entity;

(f) "Responding party” means a person against whom the motion described in subsection (4) of this
section is filed.

(2) This section applies to any claim, however characterized, that is based on an action involving
public participation and petition. As used in this section, an "action involving public participation and
petition” includes:

(a) Any oral statement made, or written statement or other document submitted, in a legislative,
executive, or judicial proceeding or other governmental proceeding authorized by law;

(b) Any oral statement made, or written statement or other document submitted, in connection with
an issue under consideration or review by a legislative, executive, or judicial proceeding or other
governmental proceeding authorized by law;

(c) Any oral statement made, or written statement or other document submitted, that is reasonably
likely to encourage or to enlist public participation in an effort to effect consideration or review of an
issue in a legislative, executive, or judicial proceeding or other governmental proceeding authorized by
law;

(d) Any oral statement made, or written statement or other document submitted, in a place open to
the public or a public forum in connection with an issue of public concern; or

(e) Any other lawful conduct in furtherance of the exercise of the constitutional right of free speech in
connection with an issue of public concern, or in furtherance of the exercise of the constitutional right of
petition.

(3) This section does not apply to any action brought by the attorney general, prosecuting attorney,

http://apps.leg.wa.gov/RCW/default.aspx?cite=4.24.525 5/7/2014
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or city attorney, acting as a public prosecutor, to enforce laws aimed at public protection.

(4)(a) A party may bring a special motion to strike any claim that is based on an action involving
public participation and petition, as defined in subsection (2) of this section.

(b) A moving party bringing a special motion to strike a claim under this subsection has the initial
burden of showing by a preponderance of the evidence that the claim is based on an action involving
public participation and petition. If the moving party meets this burden, the burden shifts to the
responding party to establish by clear and convincing evidence a probability of prevailing on the claim.
If the responding party meets this burden, the court shall deny the motion.

(c) In making a determination under (b) of this subsection, the court shall consider pleadings and
supporting and opposing affidavits stating the facts upon which the liability or defense is based.

(d) If the court determines that the responding party has established a probability of prevailing on the
claim:

(i) The fact that the determination has been made and the substance of the determination may not
be admitted into evidence at any later stage of the case; and

(i) The determination does not affect the burden of proof or standard of proof that is applied in the
underlying proceeding.

(e) The attorney general's office or any government body to which the moving party's acts were
directed may intervene to defend or otherwise support the moving party.

(5)(a@) The special motion to strike may be filed within sixty days of the service of the most recent
complaint or, in the court's discretion, at any later time upon terms it deems proper. A hearing shall be
held on the motion not later than thirty days after the service of the motion unless the docket conditions
of the court require a later hearing. Notwithstanding this subsection, the court is directed to hold a
hearing with all due speed and such hearings should receive priority.

(b) The court shall render its decision as soon as possible but no later than seven days after the
hearing is held.

(c) All discovery and any pending hearings or motions in the action shall be stayed upon the filing of
a special motion to strike under subsection (4) of this section. The stay of discovery shall remain in
effect until the entry of the order ruling on the motion. Notwithstanding the stay imposed by this
subsection, the court, on motion and for good cause shown, may order that specified discovery or other
hearings or motions be conducted.

(d) Every party has a right of expedited appeal from a trial court order on the special motion or from
a trial court's failure to rule on the motion in a timely fashion.

(6)(a@) The court shall award to a moving party who prevails, in part or in whole, on a special motion
to strike made under subsection (4) of this section, without regard to any limits under state law:

(i) Costs of litigation and any reasonable attorneys' fees incurred in connection with each motion on
which the moving party prevailed;

(ii) An amount of ten thousand dollars, not including the costs of litigation and attorney fees; and

(i) Such additional relief, including sanctions upon the responding party and its attorneys or law
firms, as the court determines to be necessary to deter repetition of the conduct and comparable

http://apps.leg.wa.gov/RCW/default.aspx?cite=4.24.525 5/7/2014
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conduct by others similarly situated.

(b) If the court finds that the special motion to strike is frivolous or is solely intended to cause
unnecessary delay, the court shall award to a responding party who prevails, in part or in whole, without
regard to any limits under state law:

(i) Costs of litigation and any reasonable attorneys' fees incurred in connection with each motion on
which the responding party prevailed;

(iiy An amount of ten thousand dollars, not including the costs of litigation and attorneys' fees; and
(iii) Such additional relief, including sanctions upon the moving party and its attorneys or law firms,
as the court determines to be necessary to deter repetition of the conduct and comparable conduct by

others similarly situated.

(7) Nothing in this section limits or precludes any rights the moving party may have under any other
constitutional, statutory, case or common law, or rule provisions.

[2010 ¢ 118 § 2.]

Notes:
Findings -- Purpose -- 2010 ¢ 118: "(1) The legislature finds and declares that:

(a) It is concerned about lawsuits brought primarily to chill the valid exercise of the constitutional
rights of freedom of speech and petition for the redress of grievances;

(b) Such lawsuits, called "Strategic Lawsuits Against Public Participation” or "SLAPPs," are
typically dismissed as groundless or unconstitutional, but often not before the defendants are put to
great expense, harassment, and interruption of their productive activities;

(c) The costs associated with defending such suits can deter individuals and entities from fully
exercising their constitutional rights to petition the government and to speak out on public issues;

(d) It is in the public interest for citizens to participate in matters of public concern and provide
information to public entities and other citizens on public issues that affect them without fear of
reprisal through abuse of the judicial process; and

(e) An expedited judicial review would avoid the potential for abuse in these cases.

(2) The purposes of this act are to:

(a) Strike a balance between the rights of persons to file lawsuits and to trial by jury and the rights
of persons to participate in matters of public concern;

(b) Establish an efficient, uniform, and comprehensive method for speedy adjudication of strategic
lawsuits against public participation; and

(c) Provide for attorneys' fees, costs, and additional relief where appropriate.”" [2010 ¢ 118 § 1.]
Application -- Construction -- 2010 ¢ 118: "This act shall be applied and construed liberally to

effectuate its general purpose of protecting participants in public controversies from an abusive use
of the courts." [2010 ¢ 118 § 3.]

http://apps.leg.wa.gov/RCW/default.aspx?cite=4.24.525 5/7/2014
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Short title -- 2010 ¢ 118: "This act may be cited as the Washington Act Limiting Strategic
Lawsuits Against Public Participation." [2010c 118 § 4]
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